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INTRODUCTION


The law is not a set of objective rules. It’s an amalgam of our subjective choices. Laws do not come down to us from on high. Charlton Heston did not climb up a mountain, find some laws, and throw them at us in anger. In our society, we, the people, govern our laws, not the other way around. We choose them. We choose what’s legal or illegal; we choose what’s punished or rewarded. We choose to live this way.

Our choices have been shitty. That’s because, for the most part, “we” do not get to participate in the choosing of our laws. Not all of us, not in this county. America is a place where we specifically prohibited Black people and women from participating in the decisions about which laws we’d have for nearly two hundred years.

If it were up to me, I’d treat every law passed before 1965 as presumptively unconstitutional. Before the passage of the 1965 Voting Rights Act, the United States of America was functionally an apartheid state.1 The government of this country was illegitimate when it ruled over people who had no ability to choose the rules. America before 1965 wasn’t a democratic republic; it was a white ethnostate that held captives.

Not every American apartheid-era law was bad, of course. The Civil Rights Act was passed in 1964, and that was a good one. I’m also a big fan of laws against murder and of, like, the Sherman Antitrust Act.2 But surely, the laws that we still actively like from our dark white age could be passed again, this time by representative bodies drawn from all Americans instead of from just the white male ones. My point is simply that all-white, all-male congresses and state legislatures are not a legitimate basis for power and legal authority in the representative democracy of a pluralistic society. To quote Monty Python, “Strange women lying in ponds distributing swords is no basis for a system of government.”3

Unfortunately (from my perspective), it’s not up to me. It’s up to rich white people. Even now that explicit political prohibitions have been lifted, structural impediments still limit the ability of racial and ethnic minorities, women, non-Christians, and poor people to become representatives in one of our many lawmaking bodies and, thereby, to participate fully in the law-choosing process. We live in a world saddled with the poor choices of our past, beset by those who want to perpetuate white supremacist policies into our future.

It’s frustrating because there are so many obvious problems with the laws that have been passed and the choices that have been made. Our laws promote bigotry and discrimination, the rapacious accumulation and hoarding of wealth, and vigilante justice, even at the cost of watching our own children die in the cross fire. We have oft-repeated euphemisms to justify these choices: we call the hoarding of wealth “fostering competition,” we call bigotry “religious freedom,” and we call the mass murder of schoolchildren “the Second Amendment.” But at core, the issues most people would identify as problems with our society are the intentional result of the laws we’ve chosen. We live in the most violent wealthy country on earth not in spite of the law; we live in a first-person shooter video game because of the law.

Indeed, even something as basic and core to the functioning of society as where each of us is allowed to live is defined not by freedom or economic opportunity but by laws passed and choices made, often with terrible intentions. I, for instance, live in a well-manicured suburb just north of Manhattan. Like nearly all suburbs, it’s culturally inert, and like all New York City suburbs, it’s massively overpriced to maintain access to a city I’m basically too old and cranky to enjoy properly anymore. But it’s pretty and safe, and I’m privileged to live here.

Sixty years ago, the law wouldn’t have allowed me to live here. I (like many of my Black neighbors) live in the “white” part of a town that was historically “redlined.” Redlining was the colloquial term for practices that grew out of New Deal–era programs—like the Home Owners Loan Act—to spur homeownership after the Great Depression.4 The government created an agency, the Home Owners’ Loan Corporation, to issue government-backed mortgages, but there was a catch: the government produced maps to indicate where mortgages were a “safe” investment and outlined in red places where government mortgage assistance should not be provided. All of the “red” communities were predominately Black, meaning Black people could not get a government loan to own property in their communities.

And they couldn’t get a mortgage to live in white communities either because banks just wouldn’t lend to them.5 The inability to get a mortgage through either private or public means essentially invented “ghettos”: low-service, low-income enclaves where Black people were forced to live. It was only a slightly more subtle version of South African apartheid, but based on the same idea that Black people should not be free to move about the country and live anywhere they pleased. Redlining practices (from both the government and banks) were in effect until the 1970s. They restricted where Black people could live and incentivized white people to move to where Black people were legally prohibited from going.

The effects of redlining extended far beyond the restrictions on the individual choices and freedoms of Black Americans. These laws caused property values to plummet in Black areas, the ones legally redlined by the government, while “white flight” from urban areas destroyed the tax bases of cities. The cash-poor cities in turn started cutting services, which created more decay, more poverty, and more crime. That ghettoization also destroyed the generational-wealth creation of countless middle-class Black families who saw the value of their single biggest investment, their home, crater, while whites-only suburban homeowners saw their assets increase in value. Unable to “move on up,” many Black families fell back down as their property values tanked.

The generational damage extended beyond wealth creation because the public education system is (by operation of other terrible laws) tied to the property values in each school district, as opposed to being based on the overall wealth of the state or the country. Therefore, schools in white areas benefited, while schools in Black areas suffered. Public education tied to property values created vast differences between the educational environments and opportunities available for poor Black kids living in cities and those enjoyed by their rich white counterparts living in suburbs.

The effects of redlining are all around us today in the form of urban decay, failing schools, violent crime rates, and, not for nothing, the urban-rural divide that defines our polarized political discourse. Donald Trump (whose racist real estate mogul father was sued by the Department of Justice in 1973, following an FBI investigation, for systematically excluding Black and Latino people from renting in his buildings), probably wouldn’t have existed as a political figure able to play into the worst fears of aggrieved suburban whites if redlining hadn’t already allowed those whites to live in protected enclaves.6 Redlining stunted America’s racial and social progress, and MAGA is one of the prices we’re still paying for that.

Redlining is an example of how one law can have a disastrous effect on an entire society. It’s an example of how one racist choice (because our laws are choices) can lead to a host of other crappy choices as we try to treat the symptoms of our failures instead of addressing the gross laws and policies that are the root cause of it all.

Our very worst laws cannot be salvaged through reform or amendment. They must be repealed outright before we can even begin to recover from the damage that these laws have done. Redlining was outlawed completely by the 1968 Fair Housing Act (it’s not an accident that housing rights were pretty much the first thing Black people set to work on after they secured civil rights and voting rights). And the fact that redlining laws could be totally repealed offers a template for what could and should happen to other fundamentally bad laws.

Nevertheless, ending redlining and restrictive covenants did not end housing discrimination, but it did take a key discriminatory tool out of the racists’ arsenal. Which brings me back to my house. The house I live in is actually the second house in my town for which I made an accepted offer. The first house my family went in on was a little nicer, a little closer to the train, and a little more expensive. We put in an offer, it was accepted, agreements were signed, and everything was going smoothly. We scheduled a home inspector to make sure there weren’t any termites or whatever, and, stupidly, I went along and met the owners.

Less than a week later, the owner had a “change of heart” and took the house off the market. I could have sued, made a big stink in the media, and gone full “you fucked with the wrong Marine” on these people. But my pride kicked in, and that pride told me that I would not, under any circumstances, give these racist-ass white folks my money. I would not go to courts and beg them to make these white people allow me to pay them for their house. And I wouldn’t spend another year or more in my crappy Manhattan one-bedroom waiting for a judge to decide whether the white owners had to let me and my family move to the place where we wanted to raise our children.

I found another house. I didn’t defeat racism or overcome structural oppression or weaponize my Harvard law degree to fight the system. I took the “L” and moved on.

In case you can’t tell, I’m still bitter about it. I have to walk past that first fucking house on my way to and from the train. The first two years I lived here, I actually walked out of my way to avoid passing the house, until I accepted that I was just punishing myself for no good reason. I often sneer at the white family who bought the house a year later, oblivious as to why that house was available to them. It’s not their fault, which is why I haven’t met them or burdened them with my baggage, but I’m also not going to waste my own energy forcing my face into a neighborly smile.

Repealing redlining and restrictive covenants did not end racial discrimination in housing. And yet, without those changes, I’d probably still be living in a crappy apartment with kids more used to climbing the subway stairs than sitting under trees. Getting rid of the law didn’t mean I could buy the house I wanted, as if I were some kind of white man, but it did mean I could go find another one. Repealing bad laws doesn’t automatically fix the problems they’ve caused, but repealing them is the first step toward overcoming them.

This book is about ten laws (and one constitutional amendment) that are still on the books—despite the fact that they cause massive social or political harm—and that must be repealed. It’s about rules just as bigoted, ignorant, and unfair as redlining that are still the law of the land—sometimes because people miss how cartoonishly evil they are and sometimes because the evil they cause is the key feature that gets people excited. It’s about what must be stopped in this country before we can move forward.

All of these laws were popular at the time they were passed. Some still are, but all of them were overwhelmingly supported by Republicans at the time of their passage, and quite a few of them were also supported by Democrats. It’s likely that most readers of this book will have supported some of these laws in the past. That’s okay: you’re here now and that means you’re open to the possibility that you were wrong. I am a recovering neoliberal—which means that I have been wrong about a great many things. But we read, we learn, and we get better.

If you are new here, hello. My name is Elie Mystal. I’m no longer a lawyer, but I play one on TV. I’m also a columnist and author. I talk and write because I’m not good at marching and fighting. I approach the law from the perspective of activism and advocacy, which is an intellectually acceptable way of saying that I’m biased as fuck. I’m biased toward fairness, toward racial and social justice, and toward gender equality. I also like puppies. I’m prejudiced against stupidity, violence, slavery and colonization, and the unearned privileges enjoyed by the enslavers and colonists and their progeny. I’m also not particularly fond of cats. Like, I respect them and all, but a dog is a friend, while a cat has merely decided to allow you to live for the time being.

Obviously, I think my biases are righteous and other people’s biases are misguided, but it’s important to understand when reading me that I’m not trying to convince other people. You can read many books that try to appeal to and persuade people on “both sides” of an issue, but that is not my mission. This isn’t a remedial law class for fairness-curious Republicans who wonder what the world would look like if their grandfathers had been better people.

I’m not trying to convince people who disagree with me; I’m trying to arm people who want the same things I want with the legal and political arguments to fight for the world they want to see. Politicians and lawyers will defend the indefensible with carefully tested arguments that hint at having special knowledge beyond the reach of most people. But this is false. People who write laws don’t actually know anything that is beyond the comprehension of most citizens. They’re not scientists working at the cutting edge of particle physics; they’re more like customer service reps whose solutions to most problems boil down to “turn it off, then turn it back on.”

This book will give you arguments to deploy against the forces of injustice, along with demands you can make of your elected representatives. The next time a politician responds to a mass shooting with “thoughts and prayers,” you can respond with the specific law you’d like to see repealed instead. The next time a politician says “Don’t say gay,” you can tell them where to stick their euphemism because you’ll be aware of all the intentional bigotry such laws require.

I’ve focused the book on laws and issues I think both do great harm and can easily be solved by simple repeal—something Congress (or a state legislature) is completely empowered to do. Our broken Constitution forces us to make many choices, but the laws in this book can be repealed outright with no constitutional concerns. We could all wake up tomorrow and simply decide to do better and vote for people with a more robust appreciation for fairness and equality.

America has tens of thousands of active federal, state, and local laws, rules, and statutes. I haven’t read all of them, though I’m told by people I trust that many of them are stupid. But I’m not interested in the knuckleheaded stuff. I don’t care that there’s a law in Alabama that makes it illegal to chain your alligator to a fire hydrant (for obvious firefighter-safety reasons, I imagine) or one in New Jersey that makes it illegal to “frown” at a police officer (even when the officer is harassing you).

I’m also not particularly concerned with old laws made new again by Republicans trying to drag this country back into the nineteenth century. I know that there are lawyers such as Jonathan Mitchell— a Republican fetus whisperer and one of the legal minds behind Texas’s bounty-hunting provisions in its anti-abortion law—who have seemingly spent every minute since the Supreme Court overturned Roe v. Wade searching for old laws that criminalize abortion and contraception. I know laws such as the 1873 Comstock Act (which defined contraception as obscene and thus illegal) have never technically been repealed and are therefore being reanimated by Republicans looking to restrict women’s rights further.7 But I view a lot of those kinds of zombie laws as examples of injustices past instead of the causes of injustices today: they’re the hangover effect from centuries of white male domination, not the poison that is actively being poured into our body politic on a daily basis.

Similarly, certain laws are just too complicated to fix with my preferred approach of smashing them to bits. I think, for instance, that every antidrug law is probably bad and needlessly criminalizes addiction. But I can’t comfortably say we should have no drug laws because then I’d just sound like a hack lawyer trying to get a job at Purdue Pharma with the Sackler family. Some of our drug laws need to be repealed, but most of them just need to be massively reformed.

The laws in this book, from felony murder and the Hyde Amendment to “illegal reentry” for immigrants and the Religious Freedom Restoration Act, are ones that we could just be rid of. They don’t need to be reformed, and they don’t need to be reimagined for our current age; they need to be burned out of our system with fire and have their ashes weighted to the bottom of the ocean. While they may not all be familiar to everyone, these laws have an outsized detrimental impact on ordinary people today. They represent deeply flawed choices and were passed to codify some of the worst instincts of our society.

To put it another way: these are the laws that piss me off the most. These are the ones that make me scream at my television and call my congressperson and submit “audience questions” (which never get picked) at presidential primary debates.

My previous book, Allow Me to Retort, was about the Constitution and how that poorly written document has been misinterpreted by conservatives who want to hold us back. This one is about Congress and state legislatures, but the biggest difference is that this book is about laws that are being interpreted and applied correctly. The laws that I’ve highlighted here are causing social, racial, and gendered injustice as intended.

The people who wrote these laws wanted to hurt the people the laws are hurting. Throughout the book I will highlight words from the legislators themselves and their stated reasons for supporting these bad laws. You’ll see that they knew what they were doing when they were doing it and thought the damage they were causing was justified.

In some cases, the very same people who passed the law later admitted their mistakes. Yet even after the core reason, pseudoscience, or outright bigotry that inspired the law was debunked, even after the law’s initial sponsors acknowledged their own failures, the bad law remains on the books. It’s as if Congress were forcing everyone to drink sour milk, until an actual congressperson belatedly takes a swig and exclaims, “Oh God, milk was a bad choice.” But then, instead of throwing the milk away as an intelligent creature would do and providing fresh milk for the people, the congressperson says, “Welp, I guess we all have to finish this terrible milk now. Don’t worry, in four more years we’ll develop a tolerance for it.”

At least, that’s how Democratic politicians behave. Republican politicians are more like, “My milk tastes fine. If you can’t afford fresh milk, it’s because Jesus hates you.”

The law is not an accident. It is a plan. It is written with intentionality by people who want to shape society in one way or another. In our society, that shape is distorted to benefit a ruling class of white male elites and the industries and opportunities those elites control.

It’s not an accident that I wrote this book fueled by coffee and cigarettes instead of by cocaine and opium. It’s the law. It’s, probably, a good law. Let’s talk about some of the bad ones.






1
WHY ISN’T EVERYONE REGISTERED TO VOTE?


The right to vote does not exist in the federal Constitution. The Constitution acknowledges our rights to talk, to pray, and to shoot things, but the fundamental right to participate in the political process, through voting, appears nowhere in our organizing document.

That’s not surprising when you consider the group of bourgeois white male slaveholders, and bourgeois white male friends of slaveholders, who wrote the Constitution. The white merchant elites who were desperate to gain political representation for themselves and their shuttlecock buddies had no intention of sharing political power with anybody else. They didn’t want poor people to be able to vote, and they didn’t want working people to be able to vote. It almost goes without saying that they didn’t want women people to be able to vote or have a voice in the laws their husbands passed for them. And they obviously didn’t want Black people to be able to vote because they didn’t consider Black people “people” so much as occasionally mouthy farm equipment who could be raped, slaughtered, or used as beasts of burden as the white people who wrote the Constitution saw fit.

People who defend the morally decrepit, wealthy, white founding generation will justify the exclusion of a right to vote from the Constitution as an example of “federalism”—the American idea that rights flow up from the disparate states instead of down from a centralized federal government. In this view, voting rights are conferred by state governments, not the federal one. Defenders of federalism believe that the states—which they sometimes call the “incubators of democracy”—are best positioned to decide who gets to vote.

Their argument would be somewhat compelling if the states and their individual constitutions weren’t lathered in the same antidemocratic dog shit as the federal government’s is. But rest assured, the same white male racists and misogynists who couldn’t be bothered to erect national voting rights were also in charge of restricting voting rights at the state level. States, both South and North, explicitly prohibited Black people and women from voting. And almost every state at the signing of the Constitution had property requirements white men needed to meet in order to earn the ability to vote (though this had been broadly repealed before the Civil War).1

The white men who bestowed voting rights on themselves and nobody else knew exactly what they were doing. They were not mere prisoners of their moment in history, for there were other, better white men who told them in real time that a republic that restricted voting rights to only rich white people was hypocritical trash. Some pleaded and lobbied the founding fathers to expand the franchise to more people and tried to enact state laws that allowed at least poor white men also to participate in the government. But those voices were rebuffed by the people who wrote the Constitution.

One famous example of a less despicable white man was James Sullivan of Massachusetts. Sullivan was an opponent of British colonial rule, one of the first to call for a Continental Congress, and a successful revolutionary. After the war, Sullivan would go on to serve as attorney general for Massachusetts, and eventually as governor. But he also kept a lively correspondence with John Adams— a constitutional drafter who became the second president of the United States.

In 1776, Sullivan proposed liberalizing Massachusetts’s voting requirements by lowering the property requirements needed to vote. Sullivan also supported granting women the franchise and was an early advocate for the rights of children. Adams opposed all of this and told Sullivan exactly why in a letter.

According to Adams, poor men, specifically those who do not own land, cannot be trusted to vote because “very few Men, who have no Property, have any Judgment of their own.”2 Evidently, men without property are “too little acquainted with public Affairs” to form their own opinions and will “vote as they are directed by Some Man of Property”—such as their landlord—who “has attached their Minds to his Interest.”

Moreover, Adams believes that if poor people are allowed to vote, then women and children would also eventually demand the franchise: “There will be no End of it. . . . Women will demand a Vote. Lads from 12 to 21 will think their Rights not enough attended to, and every Man, who has not a Farthing, will demand an equal Voice with any other in all Acts of State.” That’s a huge problem for Adams because he thinks children are children and women, whose “delicacy renders them unfit for Practice and Experience, in the great Business of Life,” are like children, but with boobs, so they have to spend their diminished mental capacity “engaged with the necessary Nurture of their Children, that Nature has made them fittest for domestic Cares.” Adams is using the specter of women and children voting to deny poor people the right to vote the same way a modern person might say, “Next you’ll be telling me dogs should have a right to vote.”

But here’s the realpolitik rub: what Adams is actually saying is that if women and children and poor white people are allowed to vote, rich white people won’t accept the outcome. His letter asks, “How then does the Right arise in the Majority to govern the Minority, against their Will?” and references the “obligation of the minority to obey.” He’s doing this to raise the issue that powerful white men simply won’t submit to the authority of the government if that government is based on the majority rule of all the people in the country or in a state. He’s saying, straight out, that wealthy whites will reject democracy if democracy does not produce the outcomes desired by the rich and powerful.

Adams is not really worried that poor people will vote as their landlords direct them to, he’s worried that they won’t. And if they don’t, that means Adams’s very small white bourgeoisie class will be outnumbered in its new “democracy.” Adams surmised that powerful whites simply won’t stand for that: voting must be restricted to only wealthy white men because wealthy white men won’t listen to anybody else.

Adams explained, in his own time, with his own words, the antidemocratic heart that animates the entirety of American-style “democracy.” The “American experiment” is not and has never been an experiment in democracy or republican self-government. It has always been an exercise in wealthy white male domination over everybody else, and the only question has been how long those whites can get away with it before everybody else comes together to defeat them. The wealthy white male winning streak has lasted 248 years, as of this writing, and unless there is a Visigoth army training somewhere in Canada that I don’t know about (Alaric, if you’re out there, call me), it’s set to go on for quite a bit longer. The voting laws in this country are designed, from their inception and with intentionality, to maintain this permanent wealthy white male rule.

You can draw a through line from fucksticks like John Adams to the Confederate secessionists to the modern Republican Party, right to the white supremacists who stormed the Capitol on January 6, 2021. Voting rights are never about who has the right to vote, they’re always about who has the right to win and who has the right to rule.

We see that whenever the white patriarchal class loses, whenever the duty of the minority to obey falls to them, the losing white folks act a fool. They react with violence. They dispute the results of the election. They fire on Fort Sumter. And when they regain power, the first thing they do is restrict voting rights and voting access to try to prevent people from using democracy to defeat them again. The lack of a right to vote is not an oversight in our constitutional system. It’s not a bug. It’s the key, defining feature of our polity. America has not had a fully free and fair election in its entire history. The wealthy white folks running the place simply won’t allow it.

To stop them, to rip out America’s foul, antidemocratic heart and try, for once, to have an actual democratic election in this country, we don’t need new laws or new constitutional amendments. We’ve had new laws and new constitutional amendments that the white ruling class have found far too easy to mitigate or outright ignore. To start to fix this problem, we need to start repealing laws. Specifically, voter registration laws. All of them. Everywhere.

Every single voter registration law is an antidemocratic anathema. Every single one is designed to prevent people from voting. Not one of them is necessary for election security or to combat voter fraud. Even if you are one of those absolute mouth-breathing idiots who thinks voter fraud is an actual problem in this country (it’s not), you should be capable of understanding that voter registration does nothing to prevent voter fraud, if for no other reason than most every fraudster is stealing somebody’s identity based on information provided through voter registration.3 If anything, you voter ID people should be the most in favor of eliminating voter registration laws, because forcing people to show up on voting day with government-issued identification obviates any conceivable need for preelection-day registration.

It is important to make a distinction between voter registration requirements and voter eligibility requirements. I could make an argument that all voter eligibility rules are “antidemocratic,” but the reality is that voter eligibility rules have been a part of every democracy that we know of. If you roll the tape all the way back to ancient Athens, you’ll find voter eligibility requirements. Some eligibility requirements make sense and are largely unavoidable. Take, for instance, a residency requirement. It makes sense for a polity to restrict voting access to only those who live there. You don’t want Spartans showing up on election day and voting for Athens to disband its navy.

Other eligibility requirements are less defensible. In Athens, women couldn’t vote, nor could enslaved people, yet both groups were certainly permanent residents of the city-state and expected to live under its laws. Citizenship and property requirements also make little sense in terms of voter eligibility. If you live somewhere, you should have a say in how you are governed, regardless of where you were born or how much money you have. In a just democracy, all who are expected to abide by the laws should have a vote, but I digress.

While voter eligibility requirements are endemic to democracies and republics, and theoretically necessary at some minimal level, voter registration is not. In ancient times, property assessors served the function most analogous to modern voter registration. Back when voting was tied to wealth, the people who recorded how much land a person owned provided a soft form of voter registration: Pericles didn’t have to register, but his wealth was recorded, and thus both his land and status as a penis-having male could be verified when he showed up to vote on election day.

The idea that somebody who meets all of the eligibility rules should have to preregister before they are allowed to participate in the election is relatively new. The idea that the onus should be on the voter to prove their eligibility, as opposed to it being the responsibility of the state to figure it out, is a largely American invention. Voter registration isn’t a concept that we got from Athens, or English common law, and it doesn’t come to us through the Constitution or the laws of the various states at the founding of the country.

The first voter “preregistration” law in this country didn’t show up until 1800, in John Adams’s own Massachusetts, and like every voter preregistration law since, it was designed to suppress the participation of eligible voters.4 The Massachusetts law worked a little bit like ancient property assessors: each town was ordered to provide lists of eligible voters in their jurisdiction—based on their property holdings and whether they were up to date on their taxes—prior to election day, and those lists would be posted at polling places. The rationale was that election administrators couldn’t know everybody who met the property requirements, so your name had to be on the preapproved list in order to vote.

The problem was that these assessments for the purposes of voting were not comprehensive. It was easy for the assessors to skip or miss potentially eligible voters that the town leaders didn’t want to include. And as people like James Sullivan lowered the property requirements, putting preregistration laws in place allowed local rich folks who wanted to protect their status to sidestep the liberalized eligibility thresholds by simply not assessing everyone’s property correctly. An appeals process existed, but in order to appeal, you had to know that you weren’t on the registration list to begin with, information you didn’t necessarily have until the lists were posted on election day.

The Massachusetts law didn’t catch on. Other states didn’t immediately introduce their own voter registration laws. Most communities were small, the kinds of places where everybody knew everybody else. There was no need to preregister.

That started to change in the middle of the 1800s, as America started to face waves of immigration. Even as property requirements were dropped, some states and communities became interested in voter registration. The first voter registration law in New York was passed in 1840, but, curiously, applied only to New York City. Voting rights expert Alexander Keyssar, author of The Right to Vote: The Contested History of Democracy in the United States, writes that the New York law “was widely regarded as a partisan effort by the Whig Party to limit the political participation of Irish immigrants, many of whom lacked the time, resources, and education to comply with the registration process.”5

Still, New York City’s voter registration law was seen for the xenophobic trash that it was and was repealed just two years later. Voter registration laws didn’t really take off in this country until after the Civil War. I’ll give you one guess as to why. From Keyssar again,


This was a period of rapid social and political change— thanks to immigration and urbanization in the North and the enfranchisement (for a time) of African Americans in the South—and concerns about electoral fraud mounted among traditional elites who feared losing political power. . . . Strong registration laws, they argued, would help to “preserve the purity of the ballot box.”



It sounds familiar, doesn’t it? It turns out that fake concerns about election security and fraud have always been used to justify voter registration laws that are clearly aimed at suppressing the votes of Black and brown people and new Americans. Voter registration laws are not about keeping ineligible voters from voting. They’ve always been about discouraging eligible voters from participating.

And they’ve worked. The rash of post–Civil War voter registration laws in the late nineteenth century was a body blow to participation in democracy from which this country has never recovered. In 1876, 81.8 percent of eligible voters voted in the presidential election, the high-water mark for U.S. electoral participation in a national election.6 It’s never been that high again. In the 2020 presidential election, only 66.8 percent of eligible voters voted.7 Yet that pathetic figure is literally the highest it’s been since 1900. Our current world, where a third of eligible voters sit at home on the couch, is the best we’ve done since voter registration laws became ubiquitous.

I’d like to blame all of that decreased voter turnout on voter registration rules alone, but a lot of factors are undoubtedly in play (including the fact that the modern electorate is much bigger than it was in 1900, in terms of raw population and the new classes of people eligible to vote in the first place). One particularly interesting issue is that the 1888 election was the last before the widespread adoption of the secret ballot.8 It blows my mind, but prior to that people in many states did not regularly fill out their own ballots printed with the names of every candidate (or they verbally affirmed their votes at their polling places). Instead, each party in a given ward would issue ballots for all the candidates in that party. The apocryphal “people stuffing ballot boxes” did not come from people voting multiple times under fraudulent identities; that functionally never happens. What did happen was, at one point in the mid-nineteenth century, party bosses were literally stuffing nonlegal ballots into ballot boxes (or filling false-bottomed ones with already filled-out ballots), leading to the introduction of the glass ballot box, which allowed people (and party bosses) to monitor the votes.9

The secret ballot (which was adopted from Australia) probably did have some effect on reducing voter participation. It’s weird to think of the secret ballot as a voter suppression technique, but it kinda is. It’s easy to take a preprinted ballot—one that has been approved by your church or union or friends—and then just hand it to whomever comes around to collect your votes, especially when the collectors show up at your job or your local bar. It’s a lot harder to take time out of your day, especially your workday, to go to a polling place, stand in line, and fill out a ballot that is often full of candidates you don’t really know pushing issues you’re not really informed about. It’s not that people are lazy—being fully informed on all the issues in an election is basically a full-time job that most people, justifiably, don’t have time for in their busy lives. It’s also that people don’t like feeling stupid. Filling out your own ballot can feel like a kind of test, and if you don’t know the difference between Congressman James Johnson and Congressman John Jameson, an unfortunate but reasonable reaction is not to sit for the test at all.

And don’t get me started on how ballots themselves can be designed in confusing ways, purposefully so, to increase the barriers to participation. If you are young enough never to have heard of the “butterfly ballot” used in Palm Beach County, Florida, in 2000, which resulted in thousands of registered Democratic voters unwittingly voting for protofascist Pat Buchanan for president when they meant to vote for Al Gore, be happy that you didn’t have to live through one of the dumbest moments in American history.10

Despite all of this, I’m a fan of the secret ballot and think that the voter suppression it introduced is outweighed by other factors. Simply forcing people to show up to vote, or mail their votes in, and allowing them to do so privately if they so choose is the thing that reduces the threat of voter fraud. The secret ballot is how I know elections aren’t rigged, because voting in private makes it very hard to place fraudulent votes into the system. There’s no easy way now to stuff a ballot box with extra votes, unless you’ve also got the Postal Service on board or have some other way to commit massive mail fraud. To steal an election now, you have to lose or disable entire voting machines or get to the vote counters and have them not count votes (not that I want to give Republicans any additional ideas).

This is a critical part of the voter registration story, because most of the problems voter registration was meant to solve were in fact solved by the adoption of the secret ballot and the exclusion of prefilled ballots. A real person with a real name really has to fill in their own ballot. Should a fraudster wish to fill out one hundred ballots on behalf of ninety-nine invented people, that fraudster is likely to be caught by a paper trail that extends beyond a newspaper clipping. And, just to be real for a second, even if a con artist has the time and dedication to fill out multiple secret ballots, their ability to influence an entire election is statistically insignificant. We don’t have dead people voting one hundred times, and even if we did, in a country of 330 million people, it wouldn’t matter very much to the results.

In contrast, voter registration prevents no fraud. A person submitting one hundred fake ballots would be pretending to be one hundred registered voters. Without voter registration, the fraudster would be pretending to be one hundred eligible voters. There is no difference. The people who think voter registration enhances election security are probably the same people who think an AR-15 will protect them from government tyranny. When it comes to election integrity, voter registration is a placebo.

When you strip away the election security rationale for voter registration laws, you’re left with purely administrative justifications. Preregistration, we are told, helps elections run smoothly because election day workers won’t be burdened with verifying that every voter is eligible to vote.

The administrative rationale is bullshit. We live in a dystopian fucking future where Amazon knows that I need to buy new underwear before I do, but we’re supposed to pretend that it is difficult for the U.S. government to know if I’m eligible to vote? Come on. I was born at night, but not last night. You can learn everything you need to know about my eligibility requirements with just my name and address if you use a little-known software application called Google. I don’t want to think about what you can know about me if you have my Social Security number. I don’t want to contemplate what the government would know about me if they ran my face through one of their proprietary facial recognition databases I’m sure exists. Voter eligibility can be ascertained damn near instantaneously, no preregistration required.

Establishing that a voter is who they say they are, is, to some, a trickier problem, but as I said, voter registration doesn’t actually help solve that issue. It’s just as easy to assume a fake identity when registering to vote as it is to fake an identity when actually voting—easier in some respects, since most voter registration happens through the mail. I promise you, the person Andy DuFresnse invented through the mail in The Shawshank Redemption to steal Warden Norton’s money today also could have registered to vote in Maine.

I mentioned earlier that people who love voter ID requirements— demanding that people produce an official government photo-identification document before allowing them to vote—should understand that such a policy makes voter registration entirely irrelevant. I, however, do not support voter ID. That’s because voter ID is just another form of preregistration. It’s another hoop that already eligible voters need to jump through before the election, before they are allowed to participate in the government that rules over them. Getting an ID and keeping it up to date costs money (not a lot of money for people who can maintain a basic standard of living, but a not insignificant amount of money for people living at or below the poverty line). Most importantly, it costs time. Places like a local department of motor vehicles are usually open only when people are working, and we do not live in a society where wage earners can simply not work for a day without costing themselves real money.

My entire theory of the case is that in a democracy the onus is on the government to make sure it knows who is eligible to vote, not on the citizens to prove their eligibility to the government. If I show up to vote and the government doesn’t know who I am, that should be their problem, not mine.

Elections should be a time-intensive, administratively costly, and expensive affair for the government holding the election, but a quick, frictionless, and free experience for the people who wish to participate in the election. This country has it entirely backward when it treats the process of voting as a thing that should burden its citizens rather than its government. But we do it this way because we know that many eligible voters will not provide proof to the government and thus can be excluded from participating in their own democracy.

In a normal prodemocracy book, I’d now show how voter registration rules suppress votes with a real-world example from Florida or Texas or a former Confederate state, where the spirit of Jim Crow still animates the states’ laws. But I actually think my solidly blue, allegedly liberal, home state of New York provides the perfect example of how suppressive voter registration rules can be.

As we’ve discussed, New York is an original gangsta of voter registration rules because most of the political history of the state is white people living upstate or on Long Island using every trick imaginable to cut the overwhelming political power of New York City and the immigrants who dwell there.

New York’s voter eligibility requirements are fairly standard: you have to be eighteen and a U.S. citizen (which is stupid, but whatever); you can’t be in prison for a felony conviction (also stupid, but more on this later); you can’t be adjudged to be mentally incompetent (seems unfair to the Trump family); and you have to be a resident of the state and the county in which you vote for thirty days prior to the election.

Those who meet these requirements still need to register to vote at least ten days prior to the election. Thanks to the National Voter Registration Act of 1993 (also known as the Motor Voter Act), New Yorkers, like everybody else, can register via the Department of Motor Vehicles when they get their drivers’ licenses (or nondriver ID cards). But getting a driver’s license is somewhat less standard in New York City than it is in the rest of the country, as it remains one of the only places in the United States where you can comfortably live without owning a car or having a driver’s license.

If a New Yorker doesn’t want to go to the DMV, they can also register in person, at a county board of elections, or via the mail. You’ll need a state license number, a Social Security number, a valid photo ID, or some other utility bill, financial statement, or government form that shows your address—but if you use one of the latter forms of identification, you may still need to show photo ID before you vote. New York also does online registration, though you need to have previously registered for a statewide login name (or register to do so, which is a multistep process).

On the face of these eligibility and registration laws, New York is plainly disadvantaging one core group of eligible voters who make up a large part of the population of the state, and especially New York City: renters. In a city where most voters are renters and are often on the move, that thirty-day residency requirement is a problem. Providing proof of residency to meet voter registration requirements effectively changes the ten-day preregistration period into a thirty-day period, unless you remember to show up at the board of elections with bills from your former and current apartment. And, obviously, proof of residency is even harder to come by if you are homeless or living in a shelter, or squatting, or couch surfing with friends until a unit opens up that you can afford. We like to think that New York no longer has property requirements to vote, but try telling that to someone who can’t afford the normal pathways to rent.

The real voter suppression, however, comes from all the things New York’s voter registration rules don’t allow. New York does not have what’s called “portability,” which means that your voter registration doesn’t follow you as you move within the state, or even within the city. If you move from Brooklyn to Queens, you have to update your registration. If you move to the Eastside, you have to update your registration. Technically, if you move from one unit in your building to another, you have to update your registration.

This is how many people end up with “inactive” voter registrations. If you are registered but don’t vote in a few consecutive elections, the Board of Elections will send a notice to your listed residence. You have to respond, attesting that you still live there. If you don’t live there anymore (or simply don’t respond to the snail mail notice because, seriously, who are these people who still check their physical mail every day, and when will they finally die), your registration can be set to “inactive,” and you will be unable to vote on election day. If enough time passes, these voters will be “purged” from the registration rolls altogether.

And then there are the formerly incarcerated. Unlike in some states, people convicted of felonies who have served their time and are released from prison or are out on parole allegedly have their voting rights restored automatically in New York State. They don’t have to pay a bunch of unclear “legal financial obligations,” or shine Ron DeSantis’s white rain boots, or fulfill whatever fresh horrors they’ve invented in Florida. But . . . formerly incarcerated New Yorkers still have to re-register upon or after release.11 I don’t think the word “automatic” means what New York State election officials think it means.

This kind of voter suppression could be somewhat mitigated if New York offered same-day voter registration, but New York does not. The pathetic Democrats who currently run my state have been patting themselves on the back because New York recently adopted same-day registration “on the first day of early voting,” but that is just an ad campaign. Early voting in New York starts (wait for it) ten days before the election, which happens to be the precise deadline for preregistration. Can you “same-day register” on the second day of early voting, nine days before the election? No, you cannot.

I sometimes honestly can’t tell if the state’s leaders are stupid or just think we are.

New York doesn’t offer same-day registration, and it also doesn’t offer same-day correction of voter information. If you show up on election day and your voter registration has you living in apartment 1A, but you’ve moved to apartment 2B and forgot to update that information, your best bet is just to lie and say you still live at 1A (not that I’ve done that before, no, no, not me). There’s no easy way to fix the error on the day of the election.

As the philosopher Cicero might ask, Cui bono, who benefits? Who does this system of voter registration actually help? As in the past, modern voter registration primarily benefits landed elites: people who can afford to live in the same place over a long period of time have a voting advantage over people who are constantly getting priced out of their homes and communities, or people who have no homes to begin with. It helps older people, who are more stable, over younger people, who are constantly on the move. It helps salaried employees, who can spend an entire afternoon at the DMV at the cost of only their will to live, over wage-earners, who cannot afford to have their business hours wasted. And in New York it specifically helps people who own homes upstate or in the suburbs (and who are thus tied to thirty-year mortgages), over renters living in the city, who are always one Rent Guidelines Board meeting away from needing to find a new building.

Arguments can be made that voter registration restricts participation in ways that we should want. Maybe we do want longer-term residents making decisions over transient renters. Maybe we do want older, more experienced people to have more political power than younger ones. Maybe being able to invest the time and energy to navigate through all the voter registration hoops is a good barrier because only the most committed citizens should have a voice in our republic.

These arguments are exactly the kind of claptrap that would come out of John Adams’s quill pen. Arguments about restricting democracy to only a few of the “right” people are, you know, antidemocratic arguments. In his time, Adams was trying to stop women, young people, poor people, and Black people from voting. In our time, voter registration laws are trying to stop, well, young people and poor people from voting, and if those young or poor people happen to be women or Black people, people in our time are totally down to exclude them too. The same “protect rich white men at all costs” argument has been made again and again throughout history, and it’s always wrong.

A ton of voting laws and rules on the books today are straight-up antidemocratic. UCLA law school professor and election law expert Richard Hasen has a book out called A Real Right to Vote in which he argues for fixing this problem at the source by passing a constitutional amendment that recognizes a fundamental right to vote, for the first time in American history.12 I would obviously support such an amendment. The lack of a right to vote is just an unmitigated failure of our Constitution and our entire republic. We are not the greatest democracy on earth because we lack the very simple, inalienable right to participate in that democracy.

I’m focused on voter registration laws here, however, because it’s a problem that’s incredibly easy to fix. We could simply repeal these laws. Voter registration is not “natural” to democracy—not even the American pretend version of it. These laws showed up in force specifically to place voting barriers to immigrants and freed Black people. They don’t help us secure elections, and they’re obsolete in terms of election administration. We could just do away with them.

The way forward is automatic voter registration. It’s so simple that William of Occam could explain it while shaving. The government can determine who is eligible to vote based on lists it already has, including the census. All voters who are eligible that the government knows about are registered. All those who are eligible that the government doesn’t know about are presumptively registered, unless information is produced that they are not eligible. The end.

That’s how it’s done in most of the rest of the world. Indeed, the United States is one of the only democracies in the entire world that doesn’t have some form of automatic or compulsory voter registration, and our particular system of running voter registration through the states and then making that registration nontransferable as people move is entirely unique and critically fucking stupid.13 In countries as varied as Argentina, Chile, Hungary, India, Israel, the Netherlands, and Sweden, voter registration is functionally automatic for all eligible citizens. In the United Kingdom and New Zealand, you get fined if you don’t register (which is one way to do it if you really think that voter registration is that goddamn important). In Australia, you get fined if you don’t register and fined if you don’t vote. . . . I’m not a fan of the fine, but I grudgingly respect it, in a “Mel Gibson is an insane crazy person but an entertaining actor and a fantastic storyteller” way.14 Fundamentally, you could bring me around on what’s called “universal civic duty voting,” an idea explored by E.J. Dionne and Miles Rapoport in their book 100% Democracy: The Case for Universal Voting, where everybody is required to vote, even if they leave their ballot entirely blank.

In the United States, only North Dakota doesn’t have any voter registration rules.15 Every other state has some kind of voter registration requirement that forces citizens to do the government’s work and prove that they are eligible to vote. Some states allow this to happen on the day of the election, most don’t, but always and everywhere in this country, the burden is placed on the voter instead of on the government.

We should stop doing that. Voting should be a right, but in the meantime, it shouldn’t be a fucking chore.
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HOW DID IMMIGRANTS BECOME “ILLEGAL”?


The U.S. immigration system is premised on a lie. That premise is that America cannot accept all of the people who want to move here because of scarce resources, finite opportunities, and the lack of physical space for everybody. Therefore, the immigration system is based on exclusion: people cannot come here and live here unless the government deems they have a good reason. The government has many rules and requires many forms to assess whether a person has a good enough reason to live here. The government employs many agents, judges, and administrators to determine whether people have followed the rules and filled out the right forms. But the core function of the immigration system is to ensure that if people don’t follow the rules, fill out the forms, show up at the right hearing at the right time with the right documents prepared to prostrate themselves in front of the right officials in the right way, then the government sends them back to their so-called shithole countries.

But it’s all a lie. America does in fact have enough space for everybody. This country controls a giant landmass, and, outside of a few urban centers, most of it is filled with flags, ammunition caches, and golf courses. We’ve also conquered the sky and, like every science-fictional city, can house people ever upward. We have more money than we reasonably know what to do with, though I will admit that taking that cash out from underneath the greedy, irritable corporate dragons who hoard it presents significant challenges. The problem is distributing this country’s wealth rather than creating it. And that’s before you account for the fact that immigration breeds innovation, which creates even more wealth down the road.

We can let everybody in. We choose not to. The immigration system we’ve erected is the manifestation of our poor, self-defeating choices. Since there is no objective or fact-based principle for limiting access to our country, we make up reasons for why certain people can come in, but others can’t.

Those made-up reasons are usually racist, and obviously so. The immigration system is definitionally racist: it was invented with the stated intentional goal of keeping America white and Protestant. It proceeds from the false premise that allowing too many nonwhite non-Christians into the country would “change the national character.” And that racist goal of the immigration system is not something I even have to argue about because at literally every point in American history there have been white people who are willing to state their racist intentions explicitly. It’s not a fucking mystery why the immigration system is the way it is.

Who gets to count as “white” changes over time. Italian and Irish people used to not count as white for purposes of immigration, until they did. Jewish people didn’t count as white for even longer, and in certain Klanish circles they still don’t. (Black people will never get white status because most of us ain’t immigrants: y’all stole us and still owe us money, but that’s a different book.)

Regardless of who gets to be the new white people du jour, the immigration system works to restrict access to the country for those perceived to be nonwhite. I could cite many examples of America’s racist immigration policies, but my favorite one is the most obvious: we share the largest undefended border in the entire world with white-ass Canada, but we make it more treacherous to cross the Rio Grande than to cross a crocodile-infested moat. The Mexican border is full of walls, fences, checkpoints, government agents, dogs, and dudes named Jimbo who are ready to defend America in gear they bought from Bass Pro Shops.

The racism, the lies, the flawed premises, and the parochial protectionism have led to an immigration system that is a legal and administrative mess. I do not know anybody, Democrat or Republican, who has paid any attention to the immigration system and thinks it is working well. The system is a bureaucratic nightmare, so Kafkaesque in its rules and procedures that the results it spits out are functionally arbitrary and chaotic.

You could fill multiple books with immigration horror stories. One I heard from an immigration attorney (that I have not independently verified) involves a man (nonwhite, of course) who couldn’t apply for asylum without submitting a thumbprint. This was a problem for him because he was a political refugee, and the regime in his home country had cut off his thumbs. The attorney would call people and submit supplemental forms and statements, and the attorney would be assured that the thumbprint requirement would be waived, but every time the application would bounce back, for lack of thumbs. A low-level functionary would probably quickly scan the application, note that it was “incomplete,” and instead of wondering why it was incomplete or reading literally anything else submitted with the application, would just throw it in the “denied” bin, and the process would have to start over again.

The thumb man is who I think of when I see vile conservatives, standing by the border, prepared to shoot children while screaming, “Why in tarnation can’t these people just come here legally?” They have no idea. These privileged mouth breathers bedecked in American flag overalls have no idea what people go through to get here. When border patrol agents set their hopes for a better life, they buy a lotto ticket at a gas station. They don’t understand that for many people, getting here and being allowed to stay is the lotto ticket. They cannot even conceive of someone being prevented from scratching that ticket off because he doesn’t have any thumbs.

The American immigration system, infused as it is with racism and xenophobia, is terrible enough when it operates merely at the level of administrative law. It’s bad when you are denied civil status for essentially clerical issues. But the system fully metastasizes from “racist and dumb” to “cruel and unforgivable” when it imposes criminal penalties against people for the offense of existing in this country.

Existence should not be criminal. The term “illegal alien”— which President Joe Biden ordered removed from the federal government’s vernacular only in 2021—is offensive to many because lacking proper documentation does not make you an illegal human being.1 I can accept that reasonable people will disagree about who should be allowed to come here and what they should need to bring with them to get in. I can accept that my answers to those questions (“everybody” and “not one goddamn thing”) might be too radical for some who feel threatened by multiculturalism or for others who feel threatened by additional competition in the labor market. But I cannot and will not pretend that a reasonable penalty for violating any one of our Byzantine immigration rules is being thrown in a cage, prison, or concentration camp, or simply being shot on sight when potential rule breakers go over, under, or around an ineffectual wall.

The one immigration law that must be repealed before we can even have a reasonable discussion about how to fix the rest of the system is the part of the Immigration and Nationality Act (INA) that criminalizes “illegal reentry.” It may sound like a small thing to focus on, given that we live in a world where people like Donald Trump, Florida governor Ron DeSantis, and Texas governor Gregg Abbott moved the Overton window toward “let’s just round up every brown person we find, send them to Mexico, and shoot the people who try to come back.” But I promise you, repealing this one part of the law would address so much of the abject cruelty in the immigration system that it would at least leave us with only a terrible system in need of reform instead of with our current system of human rights atrocities in need of deletion.

That’s because illegal reentry is what actually gets people thrown in jail and, therefore, is what separates families and takes parents away from their children. Most of U.S. immigration law falls under the category of civil law, which means violators of those civil rules are slapped with fines or other penalties. I don’t want to minimize these penalties, because immigration law allows for the most severe “civil” penalty available: deportation. And because deportation is a civil penalty, people accused of violations that lead to deportation often do not receive the same kinds of legal protections and due process—like access to a lawyer—that should accompany a charge that can lead to banishment from the country.

We’ll circle back to deportation in a bit, but first let’s talk about the two kinds of immigration offenses that are not treated as civil violations but as full-on crimes: illegal entry and illegal reentry.

Illegal entry makes it a crime to enter the United States “unlawfully.” That means entering at a place that is not an official port of entry, trying to avoid examination or inspection upon entering, and/or making false or fraudulent statements to obtain entry.2 Illegal entry is a crime that can be punished with up to six months in prison, but it’s only a misdemeanor. A first offense of illegal entry usually results in a fine and, again, deportation.

Illegal reentry is a much broader crime. Obviously, illegal reentry makes it a crime to do anything to enter the United States unlawfully again. But it also makes it a crime to “be found” in the United States after any order of deportation or order of removal or after having been denied admission in the past for any reason.3

To “be found” in the United States is a slippery little notion that can be applied to all sorts of situations. It’s arguably intended to give the government a way to criminalize people who successfully breach the border but are found and captured later. But it also applies to people who got here and have been living here, unobtrusively, for years. People who have started a family and a business and a whole life can still “be found” decades after their initial illegal reentry infraction. People who overstay their visas or legal work permits can “be found” after those documents expire. People who leave the country, legally and voluntarily, but then come back can “be found” in the United States, as happens all the time with seasonal workers who come over for the harvest season and then go back home.

Merely being denied a visa or work permit for entry can trigger illegal “reentry” if you subsequently try to come here. People who have been under constant government control since the moment they set one foot in the country, as is the case with many asylum seekers who cross and then immediately turn themselves over to the nearest government official, can nonetheless “be found” and charged with illegal reentry.

Unlike illegal entry, illegal reentry is a felony. The base crime is punishable by up to two years in prison, but there are aggravating circumstances that can make the jail sentence much longer. If you’re convicted of illegal reentry after being convicted of committing three or more misdemeanors related to drugs or crimes against a person or of a non-aggravated felony, you can be punished with up to ten years in prison. (Those convicted of aggravated felonies can face up to twenty years in prison.)

Imagine you’re living in Guatemala City, your teenager is being solicited to join a local gang to make some cash for the family and you dutifully apply, as best you can, for entrance into the United States. Then, while your application is pending, you start walking with your entire family the 1,500 miles from your home to Eagle Pass, Texas. During your trek, your application has been, of course, denied—perhaps because you don’t have Google or Harvard sponsoring your visa. As you approach the border between Mexico and the United States, your plan is to swim across the river, hoping not to be snared by the barbed-wire traps or swept to your death by the currents. You figure that once you get here, surely you can talk to somebody about the application you filed, press your case, and hopefully make them see reason.

You make it because, despite Greg Abbott’s best efforts, humans have known how to cross dangerous moats for thousands of years. But the moment you cross, you’re a criminal, a felon, a person who not only can be deported but imprisoned for the crime of illegal reentry. How is this reentry? you may ask. Well, you have “previously been denied admission” because you actually submitted the stupid application. So now, you go to jail. And your family? Your children? They’re now wards of the state that imprisoned you. They’ve been taken from you and sent to God knows where, while you cool your heels in jail for two years for disrespecting American law.

When you get out, you’re welcome to try the immigration application all over again, but good luck getting approved with a felony conviction on your record. You can, of course, try to enter illegally again, but if they catch you a second time, the penalty rises to ten years in prison. Also, good luck finding your kids.

Imagine you’ve been deported for a civil violation of immigration laws. You never got a lawyer because, again, deportation is a civil penalty, and you don’t even fully understand what you did wrong because none of the letters or documents explaining your violation were written in your native language. If you try to return to your life in America after your civil deportation, you’ve violated illegal reentry and are now a felon who can be sent to jail.

Or imagine you’re a habitual guest worker, but one year your guest worker application bounces back because of some clerical error or some random change in federal immigration law you weren’t exactly tracking while scratching out your life in Mexico during the offseason. You show up to work one year, out of status, which is news to you. You weren’t trying to violate this country’s racist laws—you don’t even like it here with all the dumbass gringos and their unseasoned food. You just showed up where the work is. But now you’re a felon, and you can be sent to jail and will never be approved for another guest worker permit as long as you live.

I could spin out these tales for days. Republicans want people to think of “illegal” immigrants as criminals, rapists, and bad people. They essentially want people to think that those who violate immigration laws intend to behave like Donald Trump. But most people who come here are not as violent and depraved as Trump. Many are just looking for a better life, aiming for a normal existence. Illegal reentry criminalizes status more than it criminalizes actions. That is wrong and stupid. People should be sent to jail for what they do, not for who they are while doing it. Existing in a place without harming anybody or even threatening to harm anybody is simply not a criminal action, even if you did not fill out the right form, in triplicate, to be there.

We already have a ton of laws that criminalize people’s actions. We have laws that criminalize people who do harm, regardless of their status. Immigrants who commit rape can be charged with rape. Immigrants who commit murder can be charged with murder. Just to be clear, if I am murdered one day, please tell my children that I did not give one flying fuck about the “status” of the person who murdered me. I did not care if the person who killed me was an “illegal” immigrant, a permanent resident, or an involuntarily celibate white teenager who got super pissed because I wrecked his lil’ white supremacist ass in an online video game. What I will have cared about was that they murdered me, and I’d like for the law to hold them accountable for that. If you really want to do something nice for my ghostly ass, take away the motherfucker’s guns; I don’t give a shit about their green card.

The idea that criminalizing immigration prevents crimes from being committed in the first place proceeds only from the racist idea that immigrants are more prone to violence than “Americans” are. We know that idea is racist because, again, we don’t defend the border with Canada. I do not think Molson-swilling Canadians are any more or less prone to violence than a Mexican after a couple of Dos Equis, but this country treats them differently because the Canadian is likely white and relatively well-off, and the Mexican is likely not considered white and could be impoverished.

We know that the specific crime of illegal reentry is racist because the people who passed the law were explicitly trying to do some racism when they passed it. They said so. The point of the law was racism.

Illegal reentry was first made a criminal offense as part of a 1929 law called the Undesirable Aliens Act.4 Amazingly, this bill represented a compromise. In the 1920s the United States had quotas for various immigrants, based on race and national origin, to limit the numbers of certain kinds of immigrants from entering the country. But Latinos, Mexicans specifically, were not subject to these quotas. Then, as now, the agricultural industry heavily relied on cheap Mexican labor, and powerful business lobbies were invested in maintaining a flow of workers who could be underpaid and exploited. But others, then as now, feared Mexicans overrunning the Southwest and bringing what some congressmen called “mongrelization” to the country.

The Undesirable Aliens Act solved the “problem”: instead of keeping Mexicans out by imposing quotas and civil penalties at the border, criminalizing the seasonal workers made it easy to get them in and then expel them after the harvest when their services were no longer necessary.5

To say the law was explicitly racist is an understatement that fails to capture the full measure of what the people who passed it were trying to do. In the House, the bill was pushed by Representative Albert Johnson (R-WA), who was the chairman of the House Immigration and Naturalization Committee. Johnson was a vehement racist who was responsible for many anti-immigration bills throughout the 1920s. He worked closely with infamous eugenicist Dr. Harry H. Laughlin.6

Laughlin is one of the truly evil men in American history. He was a high school science teacher who became interested in genetics and eventually became the leading eugenics “expert” in the world. Laughlin’s theories on race and genetics were the ones adopted by Adolf Hitler, not the other way around, and many Nazi Germany programs were based on Laughlin’s work. Laughlin was actually given an award by the University of Heidelberg—in 1936—for his work on the “science of racial cleansing.” When he wasn’t busy accepting Nazi awards, he was promoting forced sterilization of “inferior” races and “unfit” members of society.

This was the guy racist congressmen like Johnson were relying on to provide the “science” behind the country’s immigration bills. Laughlin provided a lot of testimony to Congress over the course of his career, replete with charts and graphs that purported to show how one race or another was inferior to natural-born Americans. Here is an excerpt from what he told Congress ahead of the passage of the Undesirable Aliens Act, as recorded by the Library of Congress:


Whenever two races come in contact there is always race mixture in the long run, and the upper levels tend to maintain themselves because of the purity of the women of the upper classes. The women of the upper classes marry only into their own racial and social levels. The women of the lower classes and the so-called inferior races tend to take mates, whether legitimately or illegitimately, from the dominant or upper races . . . the only thing that has prevented the complete mixture of races where the two come in contact is the high virtue and the high mate selection standard of the women of the dominant classes. . . .

The time will come when the several states, rather than the Federal Government, in making marriage laws, and the people in the building up their customs, will have to demand fit mating and high fertility from the classes who are better endowed physically, mentally, and morally by heredity, and to prevent, either by segregation or sterilization or otherwise, the reproduction by the more degenerate classes. . . Immigration control is the greatest instrument which the Federal Government can use in promoting race conservation of the Nation.7



Excuse me, I need a bath. I’ve had to read this fuckhead’s testimony for hours.

If Laughlin’s 1920s testimony sounds suspiciously like modern-day “replacement theory,” it should, because it’s the same scientifically and morally debunked trash. Anti-immigration laws and policies are always based on some wild theory of racial superiority that is evident an inch below the surface of the statutes. Astute readers will have picked up on the fact that Laughlin’s theories also undergird anti-abortion laws and all laws that seek to control women’s bodies. Margaret Atwood’s The Handmaid’s Tale is not drawn from futurism but from basic American history. She’s simply writing about what the world will look like if white men win. White men have always been fairly forthright about what they intend to do if nobody stops them.

Congress ate this stuff up. Chairman Johnson told Laughlin, “More than any other field, the Federal Government controls the character of future Americans through immigration. These biological studies are of utmost importance.” Representative John Box (D-TX), another inveterate racist, said that the goal of the Undesirable Aliens Act was “the protection of American racial stock from further degradation or change through mongrelization.” (Box apparently was also concerned that Mexicans had “negro slave blood,” just in case you wrongly thought Black people could get through an entire congressional hearing without being attacked.)

Over time, the white people who support the illegal reentry law have updated their justifications so they sound a little less like their literal Nazi-aligned grandfathers, but the core language of the illegal reentry statute has remained, unchanged, since 1929. Again, nobody here is trying to hide the ball. The law is explicitly racist and was intended to be explicitly racist.

What white people do with that information is, actually, kind of fascinating. Fascinating in the way David Attenborough might use the word: “Watch now as the Spectacled White Legatus croons its neck to insert its whole head up its own ass. We still do not know why it performs this ritual. Fascinating.”

I learned about the racist history of this law because of a 2023 court case, U.S. v. Gustavo Carrillo-Lopez. In it, Carrillo-Lopez (and a ton of other immigration-aligned groups) argued that the illegal reentry statute was an unconstitutional violation of due process and equal protection principles because of the law’s racist intent. A federal district court in Nevada allowed the lawsuit to go forward, but on appeal, the Ninth Circuit dismissed Carrillo-Lopez’s claims.8

To get there, the Ninth Circuit first said that the law was facially “race-neutral.” I explained in my previous book that this is a trick courts use all the time to allow racist laws to continue to exist. Unless the text of the law literally says something like “We hate Mexicans and hope they drown,” courts pretend that the law is textually neutral.

From there the court argued that the racist legislative history of the Undesirable Aliens Act didn’t matter because the illegal reentry provision was reauthorized in 1952 as part of the Immigration and Nationality Act. Again, the language of the illegal reentry law remained unchanged, and many of the people involved in promoting it in 1929 were still around in 1952, but the Ninth Circuit decided that didn’t matter. Because the 1952 act wasn’t based on testimony from people like Dr. Laughlin, and congressmen weren’t complaining in open hearings about the mongrelization of the white race (you probably don’t want to bet me money about what members of Congress were saying in private in 1952), all of the very clear testimony given to support illegal reentry in 1929 could be ignored.

Finally, the Ninth Circuit said that though modern evidence shows that the illegal reentry statute is applied in a racially discriminatory way and that it disproportionately traps Mexican or Latino immigrants (just the way the authors of the law explicitly intended), it also doesn’t matter. Essentially, the Ninth Circuit ruled that Carrillo-Lopez and the district court in Nevada didn’t give Congress the benefit of the doubt when assessing whether illegal reentry is racist or not. Here’s the language from the case:


The panel concluded that the district court clearly erred in its finding that Congress’s enactment of § 1326 was motivated in part by the purpose of discriminating against Mexicans or other Central and South Americans. Rather than applying the strong presumption of good faith on the part of Congress, the district court construed evidence in a light unfavorable to Congress.



According to the Ninth Circuit, the people being treated unfairly here are not Mexicans who are thrown in jail and taken away from their children under a law designed by a Nazi eugenicist; it’s poor old Congress, which is trying its best to pass race-neutral laws that just so happen to keep the country as white as possible.

I can, if I have to, defend the Ninth Circuit’s ruling, but not on their own shitty and morally bankrupt terms. I can argue that many laws are passed in this country with some form of racial animus in mind. Again, my argument is that every law passed before 1965 is presumptively unconstitutional.

I’d strike all of these laws, but white people won’t let me. And white people on the Supreme Court certainly would not have let the Ninth Circuit strike a law cherished by bigots that turns brown people into criminals. The Ninth Circuit opinion in Carrillo-Lopez is wrong, but it is practical. If the case weren’t dismissed in 2023 by the court of appeals, it would have been dismissed in 2024 by the Supreme Court. White people don’t control the court system for nothing.

To stop illegal reentry, we’re going to need an act of Congress. That said, unless you’ve been living under a rock for the past twenty years, you already know that getting any kind of immigration reform through Congress is functionally impossible.

The operative difference between the Republicans and Democrats on immigration is that Republicans want to exclude, deport, and jail more brown people while calling them names, and Democrats want to exclude, deport, and jail more brown people without the racial slurs. Political gridlock on immigration reform stems from the fact Democrats want to make the process of keeping brown people out of the country more orderly, while Republicans want to make it more violent.

I’m not saying that there’s “no difference” between the parties. That would be reductive and simpleminded. I am of the opinion that there is an important, cognizable difference between the people who want to keep America white through civil law and deportation and the people who want to keep America white through criminal law and armed goon squads hunting migrants. The political problem is that mainstream Democrats are so afraid of being called “soft” on immigration if they don’t shoot or jail enough brown people that they accept the Republican premise that aggressive and violent enforcement of immigration laws must be part of any “solution” that involves a shred of respect for fundamental human rights.

If Democrats could keep their heads out of their ass for an entire election cycle and actually stand opposed to Republicans, there are things we could do. Congresspeople Ayanna Pressley, Jesús García, and Greg Casar keep reintroducing a bill called the New Way Forward Act.9 It does most of the things I’d want: ends mandatory detention and family separation, provides due process protections to deportation hearings, and creates pathways for people unjustly deported to come back.

New Way Forward is a wide-ranging bill aimed at comprehensive reform, but when it comes to illegal entry and illegal reentry, the prescription is simple: the bill simply repeals those two laws outright. No reform; no reimagining of exclusionary principles; no Clinton-Democrat, third way triangulation bullshit. It just repeals two laws that are foundationally racist. Lots of aspects of the immigration system need to be reformed, but throwing people in jail for the crime of existing is not one of them. That just needs to be stopped.

On the other end of the spectrum is a bill most recently introduced by Congresswoman Stephanie Bice and Senator Ted Cruz, which they’ve called Kate’s Law.10 They’ve named it in honor of Kate Steinle, a woman who was killed by an immigrant in San Francisco . . . kind of.11 See, the story of Kate Steinle is interesting and tragic, but the fact that Republicans have decided to center it actually shows how people like Cruz are always operating in bad faith.

José Inez García Zárate was at a pier in the Embarcadero section of San Francisco when he saw something that looked like a gun covered by a cloth underneath the bench he happened to be sitting on. According to his defense, when he picked up the wrapped-up gun, it accidentally went off, striking the pavement. The bullet ricocheted off the payment and struck Steinle in the back, killing her. Zárate was arrested and charged with manslaughter and gun possession by a convicted felon but was acquitted by a jury of the more serious charge. And, as it turns out, the gun belonged to an official from the Bureau of Land Management, who testified that it had been stolen, loaded, from his personal vehicle some days prior to the incident.

Zárate was out of status at the time of the shooting, but not one person has been able to explain to me how or why that possibly mattered or made any difference in the tragic death of Kate Steinle. Zárate had been deported five times before: twice for felony drug offense (for which he had three total convictions) and three times for illegal reentry when he tried to come back.12 Again, nobody can explain why that matters beyond the cosmic happenstance that Zárate was sitting on that bench on that day at the exact time Steinle walked by. Would her death have been less horrible and final had a curious white guy been sitting on the bench instead? Since an out-of-status Mexican immigrant was acquitted of criminal wrongdoing in Steinle’s death, I’m pretty sure a white guy would have been acquitted as well.

Since Zárate was out of status, Steinle’s killing was a big deal in white wing news circles. Donald Trump mentioned the case by name during his 2016 speech at the Republican National Convention and used Zárate as some kind of poster boy for the criminal immigrants he’d deport . . . which is a somewhat ridiculous policy prescription for this case given that Zárate had in fact been deported so many times before but kept coming back.13

Meanwhile, the “Kate’s Law” that this killing allegedly inspired is just another Republican legislative lie. The official name for the law is the Stop Illegal Reentry Act. If you’ve read this far, you already know that illegal reentry is, in fact, already “stopped,” to the extent that criminal law can do such a thing. The difference between Kate’s Law and the 1929 Undesirable Aliens Act is that modern Republicans want to up the criminal penalty from the maximum two-year sentence under current law to a maximum five-year sentence.

If you think that the threat of three additional years in jail will make a difference to people like José Zárate, you simply haven’t been paying attention to why immigrants come here in the first place. The desperate hope that animates most immigration, illegal or otherwise, is why Republicans and conservative Democrats will never “solve” the immigration problem through the force of criminal law. People who hope for a better life for themselves and especially for their children will brave all odds to get here, so long as “here” represents their best chance at economic, political, or religious freedom. They will scale walls and ford moats. They will navigate around barbed wire and land mines. They will contend with border patrol agents, state troopers, and white people with nothing better to do than hop in their Ford F-150s and go hunting for human prey. They will try, and they will keep trying, because no matter how brutal and inhumane you make the consequences of capture, the possibility of success outweighs those costs.

To stop immigrants from coming, you’d have to make America so shitty that nobody wants to live here, including the people who are born here. Republicans and Trump are actively trying to make that happen, I know, but the Republican love for rapacious capitalism defeats their own purpose. We suck up the world’s resources and turn it into cash money; it only stands to reason that the world would want to come here and get some of its money back.

America has always been willing to share that wealth with those it deems to be white, while trying to exclude nonwhite peoples from participating in the cash grab. It’s never worked. This country gets browner by the decade and will continue to do so. Despite what the white supremacists would have you believe, the country will not be able to shoot, incarcerate, or deport its way out of its future.

Eventually, whites will figure this out, grant Latinos “white” status, and throw open the southern border. Latinos will reward them by voting Republican and by helping to harass and imprison the next group of immigrants knocking at the golden door. I’d just like to get illegal reentry repealed before the start of the next cycle. Surely, after one hundred years of a racist immigration law that is also ineffectual at stopping immigration, it’s time to give this experiment in Nazi eugenics theory a rest.
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WHO GAVE AWAY THE SKIES TO THE AIRLINES?


I had my first cigarette on an airplane. My father was smoking, in the smoking section, and I asked to try one. He said no, because I was nine, but two tiny bottles of scotch later he got up to go to the bathroom and I snuck a puff of his still-lit cigarette lying in the ashtray they used to have in the armrests. I coughed a lot. I asked the flight attendant for water, and she came by, intuited what I had done, and said, “I won’t tell your dad but don’t do that; it’s bad for you.”

A lot of things about that 1987 flight from New York to Indiana would be unrecognizable to a person under forty. My meal was free (my dad did have to pay for the Scotch, though). The flight attendant who brought my water and meal to me was dressed like a Rockette. The pilot let me rummage around the cockpit and was basically a tour guide, using the intercom to share random facts about the places we were flying over. Government officials did not molest us before getting on the plane, and I got to keep my shoes on the whole time. My aunts and cousins greeted us at the gate when we landed.

Still, my father was not impressed. He spent most of that flight, and every flight I ever took with him, cursing and moaning about the state of air travel. He said it was too expensive and too unreliable and repeatedly told me that the food, service, and liquor sucked.

My father was an awful person to travel with. The sheer technological majesty of being able to soar through the air like a bird and land safely in an exotic location (like Indiana with its cornfields and pettable farm animals and weather events like hail and tornados) was completely lost on him. He was a first-class curmudgeon stewing in coach. I was never going to be like him.

Fast-forward thirty-five years, and I found myself sitting in a plane, stuck on the tarmac outside a gate, trying to get back to New York from Seattle. I’ve made the curious mental decision that I’m ready to get myself arrested. The pilot had been lying to us. We landed a bit early, and, as is now customary, the airport was unprepared for our flight to deplane. Either another plane was using our gate or there wasn’t a crew or equipment available to let us disembark. I couldn’t see, but the pilot’s rolling promises—“There appears to be a slight traffic delay, but we expect to be at the gate within fifteen minutes”—were clearly not true. Whatever the cause of the delay, it wasn’t going to take fifteen minutes to fix it, and he knew it.

It wasn’t going to take fifteen minutes when he first said it; it wasn’t going to take fifteen minutes when he said it again forty-five minutes later. He was saying “fifteen minutes” because somewhere in some corporate terrorist handbook it probably says that telling people they’ll be freed “within fifteen minutes” makes people less likely to break their bonds and riot. The plane would have erupted if he had told people we’d be sitting on that tarmac waiting to deboard (!) for more than an hour (an hour and twenty minutes was our total wait time) after a five-and-a-half-hour flight, but stringing people along fifteen minutes at a time keeps most people docile.

Not me. I’m a lawyer. And one of the worst things about that particular affliction is an unhealthy appreciation for one’s rights. I started to, quietly at first, remind people sitting next to me of the relevant federal regulations that could entitle us to use the bathroom and to force attendants to resume drink service.

What was really going to get me in trouble, however, was the fact that I was flying back from a fundraising event for The Nation magazine, where I work, and was therefore surrounded by my colleagues and a bunch of crunchy liberals—surely the kind of people who could be trusted to bail me out of LaGuardia jail. I began to channel my discomfort and impatience into activism and, increasingly loudly, began talking about how we needed a “Passenger Bill of Rights” and how “Federalist Society fat cats” had consigned us all to this tarmac prison in their never-ending quest for greater profit margins. My goal, in my mind, was nothing less than to lead a full proletarian hijacking of the plane and its jealously guarded snacks. Perhaps, even, the squeakiness of the wheel I was trying to get rolling would inspire the fascist airport personnel to give our flight a gate.

Unfortunately for the will of the people, my mother was also on the flight. She had been shooting me “the look” for a while, but I was assiduously ignoring her. As my voice raised to the point where at least the back half of the plane could hear me, she grabbed my arm, dug her nails in, and said in that mom voice that is absolutely shouting but magically doesn’t rise above the level of a whisper: “You are acting just like your father.”

I relented, sunk back down into my cage in the shape of a seat, and Googled “meditation techniques” on my iPhone, using the Wi-Fi the airline stole and then sold back to me at an inflated rate. There would be no revolution this day. I, like everybody else in the country, would be forced to just sit back and accept that this rapacious and dysfunctional industry had ruined flying for another generation. The airline industry is proof positive of the axiom “It can always get worse.”

My time on the tarmac wasn’t a total loss though. I came up with the idea for this book sometime between “feeling my breath” and “noticing my mind had wandered,” as Google instructed.

There is a name for the discomfort, delays, overcrowding, and price gouging we all experience when we fly. That name is “neoliberalism.” If neoliberalism were a feeling, it would be that feeling when the person in front of you reclines their seat into your lap: that feeling that somebody else’s free market choice has encroached so far into the shared public space that now there’s not enough room left over for you. If neoliberalism were a place, that place would be a departure gate, right after a flight has been summarily canceled, and the airline disavows responsibility for the travelers they’ve stranded. Every time I’m marooned in an airport for hours, waiting for my flight to be inevitably canceled, I know that my suffering is not due to Delta or a snowstorm or some random act of God. I know that neoliberals have decided that wasting my time is the most efficient use of market resources.

Neoliberalism, in the American context, essentially means letting the market take over for the government when it comes to providing essential public goods and services. It means transferring the public space from the government that is supposed to use it to benefit everybody toward private actors who want to use it to make a buck. It’s long been the favored approach of capitalists, Republicans, and people who can ask their daddies for venture capital. When Republicans do it, we call it laissez-faire capitalism. But in the late twentieth century, the same kinds of probusiness, antiregulation, antilabor, “let the market in its infinite wisdom decide our fate” notions effectively took over the Democratic Party. We call these Republican-Lite Democrats “neoliberals.” The country has yet to recover from them.

Neoliberalism can sound benign. After all, it’s a theory of government predicated on the government getting out of the way and doing no harm. But the force that replaces the government when it abdicates its collective responsibilities is “the market,” and that is a force that is inherently amoral and ungenerous. The market values profits over people and commodification over children.

More importantly, the market doesn’t allow you to vote for the outcomes you want. Sure, market aficionados will say you can “vote with your wallet,” but even that pallid analogy presumes people have wallets hefty enough to make a difference. In a market-driven government, the people with the most money get the most “votes.” When neoliberals cede government functions to market forces, what they’re really doing is giving away the power of the people to affect and change the society they live in. From prisons to pollution, neoliberals have let the profit motive decide what kind of world we live in, instead of the will of the people as expressed through representative democracy.

Most people trace the birth of Democratic neoliberalism to Bill Clinton and the New Democrats, who gained power in the 1990s, after the Democratic Party spent more than a decade getting their asses kicked all around the country by Ronald Reagan. But Clinton merely consolidated neoliberal ideas and turned them into a national agenda. I do not blame Clinton’s successful presidential campaign focus on “it’s the economy, stupid” for kickstarting the party’s fascination with neoliberalism in 1992. I place the birthdate of neoliberalism on October 24, 1978, because that is the day that President Jimmy Carter signed the Airline Deregulation Act into law.1

I will freely admit that the Airline Deregulation Act is something of a pet peeve of mine. It’s a law that makes me irrationally angry, but it is objectively not as important as our antidemocratic voter suppression techniques, nor as vile and racist as our treatment of immigrants. But I believe the law to be a consequential misstep for the entire country. It is the moment when the Democratic Party turned its back on Franklin Delano Roosevelt’s New Deal and Lyndon Johnson’s Great Society and instead adopted the language of free market, unregulated claptrap pushed by capitalist thugs. It’s a language that has been swallowed whole by the corporate media and now bleeds out into our national conversations around the social safety net, social justice, and even the power of the government to combat the greatest threat of our age, climate change.

I cannot say that the Airline Deregulation Act caused many of the bad laws we still live with today. I can say that if you understand how Democrats passed the Airline Deregulation Act, you will understand nearly every fucking mistake the Democratic Party has made over the last fifty years.

Obviously, to get to the point where the airlines could be deregulated, they needed to have been regulated in the first place. Prior to 1978, the airline industry was one of the most heavily regulated sectors of American life. That makes sense when you remember that rocketing human beings tens of thousands of feet into the atmosphere and expecting them to come down again at a gentle, survivable rate of speed is an insane thing to do. The world’s first libertarians, Daedalus and Icarus, learned too late that having minimum regulatory standards for human flight is a good and necessary thing.

It should also go almost without saying that the air is shared space and thus must fall under some basic level of public regulation. I know that concept bothers a certain kind of billionaire who assumes that he has a right to buy everything he can see, but you can’t own the sky, Elon Musk. Regulations are needed to govern what goes up, if for no other reason than to prevent everything that’s up there from crashing into each other and coming back down on all of our heads.

But air travel wasn’t regulated just because of safety concerns. Crisscrossing the country with reliable commercial air traffic requires massive public infrastructure spending. Airports, it turns out, are not the kinds of things the free market will easily provide. The sheer amount of physical space airports require, combined with the need to have the area surrounding the airport clear of obstructions like trees and buildings and little kids flying military-grade helicopter drones, means that the government has to become involved. Moreover, the market is bad at providing comprehensive air traffic routes. The market tends toward overserving big population centers, while leaving smaller cities and rural areas without air service.

Vanderbilt law professor Ganesh Sitaraman’s book Why Flying Is Miserable: And How to Fix It brilliantly details the pre-1978 regulatory environment.2 Many early airline “regulations” were carried out on behalf of the U.S. Postal Service through its Bureau of Air Mail, which was organized in 1917, because delivering the mail was an essential government function, and the airlines were better suited to doing it than were literal horses. The key concept here, according to Sitaraman, is that airlines had to get permission from the government to fly between certain cities. Because the sky is shared space, the airlines had to be granted access to use that space by the government, and the government’s interest was establishing reliable mail service to every part of the country, even to places where the airlines had no financial interest in flying.

The system worked well enough to deliver the mail, but when it came to commercial passenger travel, for the most part, the early airline environment was a disaster. Smaller carriers were gobbled up by larger ones, tickets were ridiculously expensive, few cities had access to passenger air travel, and airlines were financially unstable. When the Great Depression hit, a bunch of the airlines went under.

In 1938, the Roosevelt administration, which had come to view commercial air travel as critical to national security in the prewar years, erected a brand-new agency to oversee the industry: the Civil Aeronautics Board. The CAB needed to solve the most vexing problem for national air travel: How do you make low-demand routes affordable for consumers yet lucrative enough to get airlines to fly there? Everybody wants to fly from New York to Chicago. Fewer people want to fly from New York to, say, Akron. Because of the low demand, it’s actually more expensive for carriers to fly the NYC-to-Akron route even though NYC to Chicago is farther away.

One solution is, you know, fuck Akron. People who need to go to Akron could just fly to Chicago and rent a canoe or whatever and paddle their asses through the lakes on their way home. Alternatively, they could pay a private pilot exorbitant rates to fly to Akron at a price that makes it worth their while. That’s what “the market” would say.

But if you think about air travel as a public service, then Americans have just as much of a right to fly to Akron at a reasonable time for reasonable charges as they have to fly anywhere else. If you think about this country as something other than a contest of capitalists trying to extract as much wealth as possible before they choke on their billfolds, then it stands to reason that the government should, in some way, be involved in making sure flights to Akron happen.

This is where the postal service roots of the airline industry become important, because the post office had already confronted and solved this problem. Preflight mail carriers (the guys on horses) also realized it was prohibitively expensive to take mail to low-population centers, resulting in very high rates or no mail carriage at all in sparsely populated areas. And yet, they still had to deliver the mail to low-population areas, because mail delivery is a public service. The financial innovation that solved this postal problem was . . . the stamp. (I’ll save readers under thirty the trouble of Googling: in the before times, in the long, long ago, people glued stickers that we called “stamps” on letters we wrote out by hand that had to be physically delivered to their recipients. The stamps covered the cost of those deliveries.)

Stamps are a fixed-rate fee based on the weight of the letter and not the distance it travels, so it costs the same price to send the same letter from anywhere to anywhere in the country. Stamps, therefore, are a form of public subsidy: people sending their letters along cheap, high-trafficked routes are subsidizing people who send their letters to remote locations along low-trafficked routes. We all pay the same rates even though some of our letters cost more to deliver than others. It’s almost like we live in a society.

The CAB adopted this postal solution and brought a similar kind of price-fixing approach to passenger travel in the airline industry. I know, I know, “price-fixing” is a dirty phrase that makes people think of communist politburos that crush entrepreneurs and economic innovation. But in the context of what the CAB was trying to solve, fixed-rate fares made a lot of sense. The CAB would give popular, well-traveled routes to airlines if the airlines agreed to serve less popular routes as well, for a fixed fee. It was a way to make air travel from New York to Akron affordable, because that route was subsidized by the fares for New York to Chicago.

Price-fixing solved one economic problem but introduced others. The biggest problem, somewhat obviously, was that airlines couldn’t really compete on price to attract new customers. That meant that the only way for airlines to grow was to offer better, more alluring customer services.

For consumers, this was great. Spacious, comfortable seats. Five-star meals. Treating women employees like eye candy for customers. Airlines did everything they could think of to make flying glamorous. Airplanes had bars and smoking lounges. American Airlines (famously) even had a piano bar . . . in economy class. This was the golden age of airline travel that my father and yours fondly remember.

For the airlines, it was kind of disastrous. Putting aside for the moment the sheer gravitational inefficiency of carrying a freaking piano on a thing that needs to float in the air, you have to remember that the airlines couldn’t really charge people more for these luxuries. Yes, enhanced ticket prices for “first class” was always a thing, but the basic fare was controlled by the government, piano included or not.

In any event, it was all fun and games until the Organization of the Petroleum Exporting Countries got its shit together and realized that the West was (and is) entirely addicted to and dependent on oil sourced from countries it used to colonize. The price of fuel went up so hard and so fast that it sent whole economies into recession. If the airline industry had spent its salad days investing its profits in developing fuel-efficient planes, maybe it would have handled the oil shocks of the 1970s better. But no, it spent the money building gas guzzlers big enough to carry an entire Vegas lounge act into low earth orbit. When gas prices went up, the entire airline industry almost went under.

It takes a giant leap to go from “fuel prices are too high” to “we should deregulate the entire airline industry and give it away to private capitalists.” But some people thought they could use the fuel crisis to pull it off. The cast of characters who pulled off the great corporate heist of our public air space could be plopped into an Ocean’s Eleven movie without the script missing a beat. They include the following characters:


• The Orchestrator: Yale law professor Robert Bork. Bork, who is the founder of the conservative judicial philosophy known as “originalism,” basically invented the case for airline deregulation.

• The Safe Cracker: Future Supreme Court justice Stephen Breyer. Breyer cowrote the Airline Deregulation Act and recharacterized the Republican calls for deregulation into something establishment Democrats could support.

• The Expert: Future airline executive Phil Bakes. Bakes was a congressional staffer and the other author of the bill, who falsely sold deregulation as populism.

• The Face Man: Consumer advocate Ralph Nader. Nader drummed up popular support for deregulation, arguing (wrongly) that it would somehow be better for consumers to have wealthy titans of industry in charge of commercial air travel.



The mark for this con job, the dupe all these people had to gaslight into handing them the keys to the kingdom and ushering in the era of neoliberalism, was one of the most solidly liberal Democrats we’ve ever had in the U.S. Senate: Edward M. Kennedy of Massachusetts. Democrats probably never would have turned their backs on a literal New Deal agency like the CAB without a Roosevelt Democrat (who was also functional political royalty) like Kennedy leading the way.

In 1976, with the Republican Party still reeling from the associated scandals of Richard Nixon and President Gerald Ford’s pardon of Nixon, Kennedy was eager to continue the family business of running for president. But Kennedy couldn’t run against Ford in 1976. Well, I mean, he could have, but in 1969 he kinda, sorta, actually killed a woman, Mary Jo Kopechne, when he drove his car off a bridge in Chappaquiddick with her in it after a booze-filled party, escaped the submerged vehicle, and left her there without reporting the accident for hours.3 (He ultimately pled guilty to leaving the scene of an accident.) Kennedy was still too toxic to run in ’76, clearing the way for Jimmy Carter to become president, but he was absolutely planning to challenge Carter in a primary in 1980. He was looking for a signature issue that he could push the Carter administration on and distinguish himself from the administration’s “malaise.” He realized, as everybody with half a brain realized, that the fuel crisis was Carter’s biggest weakness.

Meanwhile, airlines were ailing, so the CAB raised airfare prices. That was almost certainly the right regulatory call, but raising prices on an essential service like air travel during a period of economic recession and stagflation caused a lot of pain for consumers and, most importantly, voters.

And there was a deeper problem with the CAB: it had ceased operating like a regulatory agency that oversees the airline industry and started operating like a cartel that protects the airline business elite. It’s a problem that infects almost all “big government” regulatory agencies if they last long enough: corporate capture. Eventually, the wealthy people the agency is supposed to regulate buy the regulators.

If you tell a rich fuck that there is an agency head who is responsible for making up the rules that govern the rich fuck’s business, the first thing that rich fuck is gonna do is try to buy, bribe, or influence that agency head. Should the agency head prove incorruptible, the next thing Mr. Moneybags will do is use his political influence and connections to get the agency head fired. With enough time, pressure, and money, Richie McCashman will eventually get his way and will install his own agency head, who is loyal not to the people or the government but to the rich fuck who got him the job.

That is essentially what happened to the CAB. The major airlines bought it, used it to murder small carriers and new competition, and turned the entire regulatory scheme into a closed market that guaranteed profits to a few wealthy players. When the CAB started raising prices to contend with the fuel crisis, nobody paying attention could trust that it was raising prices out of economic necessity or sound financial planning. It looked, for all the world, like the CAB was just protecting the profit margins of greedy airline moguls.

The high airfare prices and the low trust in the regulators are what, I believe, gave the neoliberals the opening to get to Kennedy. I could spend an entire book detailing the evils of Robert Bork, in the same way historian Robert Caro set the record straight on Robert Moses. Bork was Richard Nixon’s legal hatchet man. Bork invented originalism and was a virulent racist. He’s easily one of the ten most impactfully evil people in American history about whom most people don’t know. But—critical to this story—he was also a key advocate for the conservative false gospel of deregulation.

Bork’s signature view was that courts and government agencies should be solely guided by what he dubbed “economic efficiency” and “consumer welfare.” But he defined those terms poorly: efficiency essentially translated into “increased profits,” and welfare meant only “lower prices.” His theory was that consumers really only care about price. He intuited that consumers will, for the most part, functionally eat shit in order to pay a little bit less, and so the government should really only be concerned with lowering the price as far as possible, so long as the business owner or capitalist can turn a healthy profit on the back end.

Bork’s theory is that the entire point of laws is to bring about these market efficiencies and lower prices. Not to build a better, more fair society or, you know, stop evildoers, but to increase profits while lowering costs. Bork belonged to a school of thought called “law and economics” (sometimes scholars will shorthand this to the “Chicago School” because a lot of these people were incubated at the University of Chicago School of Law), which holds that just about every law can and should be understood through an economic cost-benefit analysis, and the government should pick the most profitable one. It’s incredibly popular in legal circles, and if you spend any time studying law, you will quickly come across people, both liberal and conservative, who will blithely reduce every legal question—from abortion rights to First Amendment issues to health care—to a back-of-the-envelope math equation.

Bork’s solution to the airline crisis was to get rid of the CAB. Not reform it or replace it with new, better rules to govern airline behavior but to repeal it outright and deregulate the entire industry.

Bork likely had too much racist, literally segregationist baggage to convince Kennedy of anything on his own. (Kennedy would go on to be the critical voice preventing Bork from becoming a Supreme Court justice, after Bork was nominated for the position by Reagan in 1987.)4 But like I said, Bork’s theory of deregulation had been adopted by a whole crew. Ralph Nadar was working from the outside, at the grassroots level, convincing voters that the CAB was the cause of all their consumer pain. Phil Bakes, a Kennedy staffer, was working on the inside, telling Kennedy that opposing the CAB could set him apart from Carter and bring unions (who also didn’t trust the bloated, captured agency) to his side. And Stephen Breyer, then a lawyer for the powerful Senate Judiciary Committee, was working the legal angles, essentially translating Bork’s kooky and untested ideas into a legal framework that promised a pragmatic and (pseudo) scientific approach to answering big legal questions without wading into culture war issues.

All these men sold airline deregulation to Kennedy, who made it one of his signature issues in opposing the Carter administration. Breyer spearheaded Senate hearings exposing the CAB as a “regulatory cartel,” and they both sold the plan to other Democrats as a “moderate” proposition that would show the country that Democrats were not the big-government stooges Republicans made them out to be. Breyer and Bakes wrote the bill.

Introduced in the Senate as the Air Transportation Reform Act and in the House as the Air Service Improvement Act, the bill did exactly what Bork and the neoliberals wanted: get rid of the CAB and its price regulations. The act eliminated restrictions on route competition, made it easier to start new airlines, and eliminated the subsidies given to airlines that delivered the mail—which you’ll remember was a linchpin for all other government regulation of the industry. The CAB itself was to be phased out over a number of years (it actually died almost immediately after the bill’s passage), and the authority to administer what regulations remained in place passed to the Federal Aviation Administration (because the bewitched Democrats at least remained concerned about planes falling out of the sky) and the Department of Transportation.

The final bill passed by 356–6 in the House and 82–4 in the Senate and was signed into law by Carter. You can credit Carter for being politically savvy enough essentially to steal one of his rival’s signature political issues and make it his own. But realistically, when a bill has that much support in the House and Senate, any president is going to sign it.

The first casualty of the Airline Deregulation Act was the ongoing victim of the Democrats’ embrace of neoliberalism: organized labor. Introduced to real price competition for the first time in their history, the first thing airlines did was try to cut labor costs. Yes, frills like piano bars were gone, but the airlines also cut wages, overtime pay, and sick days.

Unionized pilots, flight attendants, and baggage handlers saw their wages and benefits cut when newly deregulated airlines raced to the bottom. Prior to the deregulation act, the CAB enforced collective bargaining agreements and fair labor standards across the entire industry. Without the CAB, every airline was free to make its own deal with its labor unions: if workers objected, they were fired and replaced by scabs. And workers were in many cases compelled to take bad deals because often the alternative was the entire airline going under and everybody losing their jobs.

Deregulation: catch the fever!

The new rules, or lack thereof, put many airlines out of business. Fans of deregulation will say that’s a good thing because giants like Eastern, Pan Am, and TWA were ossified and inefficient and were being propped up only by the anticompetitive policies of the CAB. There is truth in that, of course, but what the market Darwinists always fail to mention is that each of these airline failures was a body blow to thousands and thousands of workers who lost their jobs. And under Reagan-era policies (supported by neoliberals in many instances), workers sacrificed to deregulation were no longer caught by a social safety net.

The other downside of airline failures is that they largely eliminated one supposed benefit of deregulation: increased competition. For a time after deregulation, more airlines formed, competing on more routes and driving prices down. But ultimately, the bigger carriers that survived gobbled up the smaller carriers. Today, only four air carriers—American, Southwest, Delta, and United—account for 75 percent of air travel in the United States.

But what about the prices? Remember, according to deregulation acolytes, the price is the only thing that matters. Nearly fifty years later, whether the price of tickets actually went down after deregulation, when you take all factors into account, is heatedly debated. I’m not an economist, but the consensus opinion seems to be that prices went down on high-trafficked routes and went up on low-trafficked routes. But people like Columbia law professor Tim Wu argue that these cost savings hide the fact that the consolidation of the air travel market to just a few companies leads to collusion and price-fixing on the most popular routes.5 Even if you are paying less, you’re not paying as little as the deregulators promised.

I’m glossing over the economics here, and not just because I’m the kind of guy who needs to use the internet to check my eleven-yearold’s math homework. I’m willing to give the baby his bottle and stipulate that ticket prices more or less went down for most consumers, thanks to deregulation. My issue is that unlike Bork or Breyer, I don’t think prices are the only thing the government should be concerned about when making policy. Service is objectively shittier, thanks to deregulation. Labor was screwed, thanks to deregulation.

Delays and overcrowding also went up, thanks to deregulation, because while the airlines were allowed to compete in all of these popular markets, nobody told the airports. If it seems as if our major international airports, like JFK, LAX, and O’Hare, are perpetually “under construction,” it’s because they were built for a regulated air traffic market and have never, not for a day, caught up to the sheer volume of deregulated air traffic trying to come to port in their crowded markets. As always, the deregulators never want to talk about the infrastructure that can be built only by the government, which the private companies need in order to reap maximum profits.

Tracking how Democrats belatedly came to grips with what they had wrought is a morbidly fun exercise. In 1986 Democratic senator Robert Byrd remarked,


This is one Senator who regrets that he voted for airline deregulation. It has penalized States like West Virginia, where many of the airlines pulled out quickly following deregulation and the prices zoomed into the stratosphere— doubled, tripled and, in some instances, quadrupled. So we have poorer air service and much more costly air service than we in West Virginia had prior to deregulation. I admit my error; I confess my unwisdom, and I am truly sorry for having voted for deregulation.



Byrd was a former Klansman—literally an “Exalted Cyclops” in the KKK—who opposed the Civil Rights Act, so I can’t really say that the Airline Deregulation Act was even in the top ten of Byrd’s “mistakes.” But it ranks pretty high up there in political mistakes by Ted Kennedy: he lost his 1980 primary challenge to Carter, so it can truly be said that Kennedy spearheaded the most important deregulation bill in the nation’s history for, politically speaking, nothing.

Eventually even Kennedy realized what a terrible mistake it had been to support deregulation. In 1988, at a Washington, DC, social event, Kennedy ran into his old staffer Phil Bakes. Bakes was by then the president of Eastern Airlines (having previously been president of Continental Airlines). That’s right: one of the guys who used his federal perch to destroy the “regulatory cartel” of the CAB just happened to become a wealthy airline executive. Funny how things work out, isn’t it?

At the event, Kennedy tore into him, reportedly saying, “This goddamn [deregulation] . . . you know, Phil, you double-crossed me. You lied to me. You said the unions were going to support deregulation.”6

Unfortunately, not every Democrat got the memo. Neoliberalism did eventually take over the Democratic Party, capped off by Bill Clinton’s successful 1992 presidential campaign. Bill and Hillary Clinton both studied under Bork at Yale Law School, which is a fact I often think about when contemplating why the Democratic Party sometimes looks like an uncanny valley version of the Republican Party.7 Clinton would go on to appoint Stephen Breyer to the Supreme Court in 1994, giving neoliberals key footholds in all three branches of government.8 In 1996, while running for a second term, Clinton declared in a State of the Union address, “The era of big government is over,” to the thunderous applause of both houses of Congress.9

And that pretty much brings us to the present day. Many other industries have been deregulated or privatized since the airlines, including the telecommunications industry, large swaths of the financial sector and banking, and even the prison industry. Wherever neoliberals go, the story always stays the same: labor gets hollowed out, monopolies emerge, service gets worse, and consumer protections disappear. But prices stay low and the stock market goes up, so everybody acts like we’re winning. It’s all been incredibly profitable for a few individuals. In 1978, the top 0.1 percent owned about 7 percent of the nation’s wealth; by 2018 those same people owned 18 percent of the nation’s wealth.10

And these incredibly profitable deregulated industries still have access to billions of public dollars whenever anything goes wrong. The airlines and the banks are bailed out constantly by taxpayers. Whenever anything goes wrong—9/11, COVID-19, a bunch of rich fucking bankers gambling on the housing market like it was a craps table, it doesn’t matter—the deregulated industries get taxpayer money. It’s a great economic model for the industry titans: they reap all the profits, while taxpayers assume all the risk. Capitalists will demand that the government get out of their way while they fly themselves to the freaking moon . . . right up until one of them gets stuck up there. Then they will demand that the government launch a taxpayer-funded search-and-rescue mission to bring them home.

Planes do not fly backward. There is no going back to the pre-1978 regulatory environment, or the CAB, or the literal price-fixing of airfares. One of the more insidious aspects of deregulation is that, once done, the policy cannot easily or reasonably be undone. You can’t “experiment” with deregulation; once you open the barn door, the horses are gone. Reregulating a market requires intense and sustained political will, and no small amount of pain, as the businesses adjust to being stopped from reaping maximum profits for minimal services. It’s theoretically possible to reregulate a market, of course, but I don’t have any practical examples of that actually happening. No industries in America have been deregulated and then successfully reregulated. It hasn’t happened in transportation, telecommunications, energy, or banking.

If we could figure it out, if we could find a way to bring the rapacious airline industry to heel, it would be a model for how to address all the harm neoliberals have done. Some legislative options are available for doing so. Massachusetts senator Ed Markey (who, ironically, holds the seat once held by Ted Kennedy) has put forward a couple of bills: the Airline Passengers’ Bill of Rights and the FAIR Fees Act.11 In tandem, these bills would restore a lot of consumer protections that were lost when the airline industry deregulated and started cutting services. The bills would require airlines to offer refunds for flights delayed more than one hour, offer food and lodging accommodations for flights delayed more than four hours, limit baggage fees, mandate access to water and bathrooms, and require that those bathrooms are compliant for people with disabilities, along with a host of other consumer protections around oversold flights, lost luggage, and the like.

Perhaps more importantly, the bills would empower the Department of Transportation to make additional regulations over air travel, including mandating the minimum seat space on planes; undertake measures to spur competition and stop the consolidation of air carriers; and impose stiffer penalties on airlines that violate consumer rights. Critically, the bills would make it easier for customers to sue the airlines for unfair or deceptive practices.

Markey’s bills are good; I support them. But they feel too small. They can’t recapture what was lost. Lawsuits would do little more than give customers something to do other than send mean tweets to the airlines’ customer service AI chatbots while they’re sitting on the tarmac for hours. National service (like air travel) and national problems (like the airlines) require national solutions—the kind of solutions only “big government” can provide. The government gave away our public air space. At some point, the government needs to take it back.

Doing anything to rein in the airline industry—the lawsuits, the FAIR Fees Act, the Passengers’ Bill of Rights, and the effective repeal of the Airline Deregulation Act—will have to happen over the Republicans’ objections. But none of this can happen until neoliberal Democrats wean themselves off the false promises of deregulation. Democrats must remember the fact that government should play a role in restraining businesses. Government should protect consumers and ensure that essential services are available for all. Government should understand that low prices are not the only thing that matters on this earth. And government should tell corporations no.

I do think Ted Kennedy was right about one thing in this entire deregulation saga: a presidential candidate who could actually fix the airlines and make air travel something other than the overcrowded, poorly serviced, nickel-and-dime nightmare that it has become would be extremely popular.

Democrats can rediscover the power of how to fix things. But, in the words of Yoda, they “must unlearn what [they] have learned” from neoliberals. A true Democrat uses the power of the government as an ally, and a powerful ally it is.
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WHY DO WE INCARCERATE SO MANY PEOPLE?


The Violent Crime Control and Law Enforcement Act, more commonly known as the 1994 Crime Bill, has become the poster child for bad criminal justice law in America.1 The 356-page act constituted the most sweeping overhaul of the criminal justice system in modern American history, and it has been an ongoing disaster since the moment it was signed into law. The United States has one of the highest incarceration rates in the entire world, and the law is blamed for getting us there.2 As Michelle Alexander explained in her book The New Jim Crow, the law touched off the school-to-prison pipeline, unleashed billions of dollars for prison construction, and exacerbated the racial disparities in the criminal justice system.3 Its worst provision was the “three strikes and you’re out” policy, which imposed mandatory minimum sentences, including up to life in prison, for people with three violent felony or serious drug offense convictions.

It’s popular to write and talk about the bill because it’s so terrible. And the bill also offers a convenient way to slam pretty much any prominent Democrat from the past twenty-five years who is old enough to have had an America Online account, because they were all for it. Joe Biden introduced the Senate version, Bill Clinton signed it, first lady Hillary Clinton supported it, and Representative Bernie Sanders voted for it.4 A majority of the Congressional Black Caucus supported it in the end, too, and their votes were critical in getting the bill over the finish line in Congress.5 I have often seen these facts deployed against Black voters on Twitter and Tik-Tok (notwithstanding the fact that the Republican Party universally supports its provisions and any other form of injustice done to Black people) in an attempt to get younger Black voters who weren’t even alive when the bill passed to sour on the political process and stay home.

The ’94 Crime Bill is plenty bad, but it’s not and never has been the worst federal criminal law on the books. The best way to think about the bill is as the capstone to a decade-long project of criminalizing Blackness and locking up Black youths for the titillation and applause of white voters. And that project did not start with Bill Clinton in 1994 but with Ronald Reagan in 1984. The ’94 bill is a blooming fungus, but to excise the rot on which it feeds, we have to go all the way back to the Comprehensive Crime Control Act of 1984.6

That bill was the first major revision of the federal criminal code to be passed since the Great Depression. Mustache-twirling racist Strom Thurmond sponsored the bill and included petty torments like ending parole for federal convicts and authorizing civil asset forfeiture.7 It did not receive a stand-alone, up-or-down vote in Congress. Instead the bill was folded into the 1984 appropriations bill, which passed both houses of Congress and was signed by President Reagan. We see Congress use this trick time and again to pass its worst laws: wrap a bad law into a “must-pass” spending bill and force everybody to choke it down to fund the rest of the government.

The Comprehensive Crime Control Act was actually three different bills all smushed together: the Bail Reform Act, the Sentencing Reform Act, and the Armed Career Criminal Act. The Bail Reform Act vastly expanded the ability of prosecutors to hold people in jail without a trial; the Sentencing Reform Act created the U.S. Sentencing Commission to address state-level disparities in criminal punishment; and the Armed Career Criminal Act imposed new sentences on repeat offenders who commit violent crimes.

Taken as a whole, the Comprehensive Crime Control Act was the largest attempt to federalize criminal justice in American history. Prior to its passage, “crime” was well understood to be an issue for the states, not for the federal government. That’s because the Tenth Amendment of the Constitution implicitly places police power with the states instead of with the national government, with the feds having a role only when a criminal enterprise crosses state lines. This law established new categories of federal criminal law that essentially overlapped with state laws. I’d argue that the law was a fledgling attempt to standardize criminal justice from Washington, DC, instead of letting state judges and local juries determine the appropriate punishments for crimes committed in their own backyards.

I am no fan of “states’ rights.” I’m allergic to the concept. Every time I hear the phrase, I imagine William Tecumseh Sherman striding through a battlefield strewn with dead Confederates and saying, “States’ wrong, bitches.” Nationalizing the criminal justice system doesn’t sound like an inherently bad idea to me.

But I am not a Republican. It is worth asking why a guy like Ronald Reagan, with his limited-government views and aversion to power being imposed from Washington, DC, would adopt such a radical inversion of constitutional order and greenlight the federal government taking over some of the police power that the states had previously exercised exclusively.

The answer, as was almost always the case with that guy, was racism. In the context of criminal justice, the prevailing 1980s’ logic was that “crime” was rampant and totally out of control. The national television media beamed images of crimes, predominately crimes perpetrated by Black individuals living in “urban” areas, into everyone’s homes. When it came to criminal coverage, the 1980s-era broadcast nightly news and the modern era of cable’s Fox News were not all that different. If it bled, it led.

The stories rarely explained why crime was on the rise. The news segments didn’t get into how white flight from urban areas into suburbs, where Black people had not been allowed to buy, depleted the tax base of cities, leading to a decrease in government services, the destruction of the social safety net, and, inevitably, drug abuse and higher crime rates. Instead it was all, “Tourist strangled with own fanny pack in Times Square. Police hunt for African American suspect. News at 11.”

Crime was sold as a national problem, a national epidemic. Voters wanted the government, the federal government, to do something about it. I don’t mean “do something” in the enlightened sense of addressing the underlying causes of crime like poverty, hopelessness, and lack of opportunity. I mean “do something” in the vengeful and brutal sense of capturing or murdering the criminals until they stop committing crimes.

The Armed Career Criminal Act (ACCA), the third part of the comprehensive 1984 criminal justice reform package, was Reagan’s avenging solution. It imposed a fifteen-year mandatory minimum sentence for violent criminal offenders at the federal level facing their third violent criminal conviction.

Sponsored by Pennsylvania senator Arlen Specter (Specter was a Democrat until 1965, when he switched to Republican because he couldn’t win a Democratic primary for district attorney, was elected as a Republican to the Senate in 1980, then switched back to Democrat in 2010 because he couldn’t win a Republican primary), the bill aimed to “incapacitate” or “deter” violent criminals by imposing harsh fifteen-year mandatory minimum sentences for federal felons who had committed two prior “violent” criminal offenses, if the third inciting offense was committed while in possession of a gun.

The gun charge is key, because it’s how the federal government gets around state supremacy in criminal justice and sentencing. Illegal gun possession is a federal crime, because gun sales are considered part of “interstate commerce.”

The act thus brought two new things to federal criminal law: three strikes and mandatory minimums. A person’s prior criminal record had always been an issue at sentencing in state and local cases, where judges and juries have always considered prior convictions when ruling on criminal sentences. The ACCA took that common-law principle, federalized it, and then attached it to a compelled minimum sentence that removed discretion from federal judges.

To put a fifteen-year mandatory minimum prison sentence in context, a study from the Department of Justice in 2018 showed that the average time served for murder in this country is 17.5 years.8 The average time served for rape is 7.5 years. The average time served for all other violent criminal offenses is 3 years. According to the U.S. Sentencing Commission, the average sentence for a federal offender given a mandatory minimum sentence under the ACCA is 17.1 years.9 That means we are punishing people who commit three potentially low-level crimes more than we are punishing rapists and almost as much as we punish actual murderers.

Mandatory minimums are a worse criminal justice idea than trial by combat. They detach the punishment from the severity of the crime committed. That basically defeats the point of sentencing. Even the Hittite Code of 1500 BCE—which introduced the concept of compensatory damages, instead of the eye-for-an-eye barbarism of other legal codes—figured out that a person should be punished in proportion to the crime they committed. Mandatory minimums are a step backward in terms of human enlightenment and criminal jurisprudence.

They’re also, mathematically speaking, fucking stupid. The idea behind the fifteen-year federal mandatory minimum sentence was a concept called “incapacitation.” Good empirical evidence shows that most criminals commit most of their crimes between the ages of fifteen and thirty. Mandatory minimums, we are told, are meant to incapacitate these career criminals by keeping them behind bars during their prime crime-committing years.

But, thankfully, we aren’t regularly throwing fifteen-year-old juveniles in jail for a decade and a half. Indeed, since the multipleoffense mandatory minimum sentences attach only after the third criminal conviction, most of the people who get tagged by them are at or near the end of their criminal careers, statistically speaking. Mandatory minimums do not incapacitate young criminals, they over-incarcerate older criminals who are about to age out of criminal activity and age into sitting on their stoops, complaining about “kids these days” and the loud music emanating from their newfangled gadgets.

Perhaps all the problems with mandatory minimums would be worth it, to some people, if the mandatory minimums were actually doing what they set out to do and were being applied to “violent,” “career,” armed-and-dangerous criminals. But the ACCA, the 1994 Crime Bill, and various state laws failed to live up to that promise because they used overbroad, imprecise language about which prior felonies counted as a “strike” building toward an overly harsh sentence. The 1984 federal law said two prior “violent” felonies qualify toward mandatory punishment on the third felony, but it did a very poor job of defining “violent.” The bill’s sweeping language applied to far too many people rather than targeting the most violent or dangerous among us.

Think of Batman villains. The ACCA is appropriately applied to the Joker. His entire job is to commit crimes. He uses violence or threats of violence to commit those criminal acts. Any murder of a rich kid’s parents or individual assault or theft should be punished with reference to all the other horrible crimes he’s committed.

The Penguin is more complicated. Unlike the Joker—who likes to do most of the crimes himself—the Penguin is more of a mob boss. He’s guilty of racketeering, sometimes human trafficking, and always larceny. But is he “violent”? He’s usually armed with only an umbrella, and while most of his parasols have some offensive capabilities, only one of them turns into a machine gun. The Penguin doesn’t snatch purses or set fires. He mainly runs his nightclub, arms gangs, and tries to get elected mayor. Many of the Penguin’s crimes wouldn’t count as qualifying offenses under the ACCA. (Don’t worry, Batman could still get him on RICO charges . . . if Batman could go two nights without violating the constitutional rights of the Penguin’s underlings he dangles out of windows.)

And, at the other end of the spectrum, all of Catwoman’s crimes would trigger the ACCA, even though she is typically unarmed. Burglary, which is what Catwoman does for a living, is what’s called a “predicate offense” under the law, meaning it is explicitly covered. Even though Catwoman is fundamentally nonviolent, almost all of her offenses count as “violent” crimes under the ACCA.

You can go through the whole comic canon, and the ACCA would have wildly different reactions to the various crimes. Bane: he’s a buff career criminal but not an armed one. Poison Ivy: we’re 1.5 degrees of global warming away from calling her a savior instead of a criminal. Harvey Dent: he has too many qualifying offenses to count; lawyers are the worst. Mr. Freeze: . . . I mean, there was that one time he froze his father’s new family, but the ACCA would likely count that as one prior conviction, meaning old Victor would have a crime to spare before mandatory minimums kicked in.

The point is, the ACCA is a mess. To quote NYU law professor Rachel Barkow, the ACCA “ended up using slapdash language that fails to recognize the complexity in the laws of the fifty states and forced the federal courts and ultimately the Supreme Court to work out the details.”10 Indeed, it’s so poorly thought through that in 2015, by a vote of 8–1, the Supreme Court ruled an entire section of the ACCA “unconstitutionally vague.”11

That case was called Johnson v. United States. It involved a white supremacist, Samuel Johnson, who founded a group called the Aryan Liberation Movement. Johnson was busted by the FBI (thank God) for the possession of illegal weapons, but he was charged under the ACCA because that was his third strike. In the past, Johnson had been convicted of attempted robbery and, later, successful robbery, and possession of a sawed-off shotgun.

But is robbery a “violent” crime? Robbery is different from burglary in that a robbery involves stealing off a person. You rob a guy; you burgle a house. The ACCA defines violent felonies as “conduct that presents a serious potential risk of physical injury to another,” but some states define robbery as merely “overcoming the victim’s resistance” and taking their stuff. Is “overcoming resistance” inherently violent?

I was mugged once by an otherwise polite man who simply asked for my cash. I asked “Why would I do that?” before I noticed that he happened to be wearing a ski mask in the middle of a hot DC-area summer and had a silver-colored handgun in his waistband. With that additional information, I felt compelled to comply with his earlier request. But he didn’t actually brandish his weapon or threaten me. Technically, I was the victim of armed robbery. Technically, he “overcame my resistance.” But it was hardly “violent.” Dude even let me keep my driver’s license and debit cards and just took the cash I had on me. Like I said, he was super polite about the whole thing; prince among thieves, that one.

In the Johnson case, the Supreme Court said that the ACCA’s definition of violent felony was so imprecise it had to be unconstitutional. (I bet they would have ruled a different way if Samuel Johnson had been busted with illegal weapons while working for the Nation of Islam instead of for the Aryan Liberation Movement, but I can’t prove that.)

The ruling, however, didn’t fix the underlying problem with the law. Instead of using the ACCA’s vague federal language to define “violent,” now the courts look at state laws and try to determine if the state’s definition of crime suggests it was violent enough to qualify as a prior offense under the ACCA. The result is still problematic because now the same crime can count as a violent prior offense if it happens in one state but doesn’t count as a prior offense if it happens in another.

The law itself is bad, and the Supreme Court can’t do anything about it. Only Congress can fix it. But instead of fixing it, Congress got together two years after it passed the ACCA and made it immeasurably worse. That’s because Congress passed the Anti-Drug Abuse Act of 1986.12 The Anti-Drug Abuse Act amended the ACCA to include a “serious drug offense” as one of the prior felonies that counts toward a person’s three strikes before receiving a fifteenyear mandatory minimum sentence. That amendment made being “violent” nearly irrelevant to a law that was supposed to produce enhanced criminal punishments for violent career criminals.

By itself, the Anti-Drug Abuse Act is one of the worst federal criminal laws ever enacted. Passed as one of Ronald Reagan’s signature War on Drugs policies, the bill introduced (wait for it) mandatory minimum sentences for drug offenses, including “possession with intent to distribute.” Supporters of the act claimed to be targeting so-called drug kingpins, but in practice the act swept in everybody from heavy recreational drug users to low-level street pushers (while still largely failing to get the “kingpins,” who were rarely caught in possession of the stuff—major drug dealers rarely use their own product).

The law was far too broad to target drug kingpins, and that’s in part because the phrase “intent to distribute” is one of the biggest lies in the entire legal codex. “Intent to distribute” doesn’t require prosecutors to prove, you know, intent. Instead it just requires prosecutors to show that a person had more drugs on them than an amount used for “personal consumption,” and that ends up being some arbitrary number the government pulls out of its ass.

And that is how the Anti-Drug Abuse Act arrived as one of the most harmful and racially unjust rules in criminal justice history. It introduced the one-hundred-to-one ratio for powder cocaine to crack. By this formula, the law requires possession of one hundred times more cocaine than crack to trigger the same “intent to distribute” sentence.13 Pharmacologically, crack and cocaine are the same substance: crack is just powder cocaine that has been crystalized. Crack is made by heating cocaine in a mixture, usually baking soda, to boil off hydrochlorides and turn it into a crystal that can be smoked, as opposed to snorted. As such, crack is cheaper than cocaine. Crack was popular because of its affordability.

When the Anti-Drug Abuse law was passed in 1986, it took only five grams of crack to trigger a five-year mandatory minimum sentence, compared with five hundred grams of powder cocaine to trigger the same sentence. (In 2010, the law was amended to its current state where twenty-eight grams of crack triggers a mandatory minimum sentence.) While we’re here, I should point out that mandatory minimum penalties for intent to distribute are also still triggered at one hundred grams of heroin, fifty grams of crystal methamphetamine, and one hundred kilograms of marijuana . . . or one hundred marijuana plants.14 The important thing about these numbers is that they are entirely arbitrary and based on no discernable science. Nobody can explain why fifty grams of meth makes you a drug dealer, while forty grams makes you a recreational drug user. Nobody can explain why fifty marijuana plants makes you a botanist, while one hundred plants makes you a drug kingpin. The law also pinned intent to distribute at one measly gram of LSD and, wait, no I get that one. LSD will fuck you up. Don’t ask me how I know.

And those were just the penalties for first-time offenders. Repeat offenders got a ten-year mandatory minimum sentence. In 1988, the bill was amended to include its own version of a three-strikes policy and sought up to life imprisonment for people convicted of three drug crimes (the 1988 amendments also reintroduced the federal death penalty).

When it came to criminal sentencing, the amendments that the anti-drug act introduced to the ACCA meant that a person caught with five grams of crack had a “strike” against them in their “career” as an armed criminal. In two short years, the ACCA went from allegedly focusing on the most dangerous and violent criminals responsible for the worst crimes to throwing the book at a street-corner drug hopper who didn’t run away fast enough when the cops showed up.

The ACCA combined with the Anti-Drug Abuse Act is what created the crisis of over-incarceration of Black and brown people, a crisis that the 1994 Crime Bill merely deepened. According to the ACLU, in 1986, before the passage of the Anti-Drug Abuse Act, the average federal drug sentence for African Americans was eleven times higher than that for white people.15 That’s bad, but by 1990, four years after the anti-drug act and its amendments went into the ACCA, that average sentence was forty-nine times higher for African Americans than for white people.

What is perhaps most maddening about the ACCA and its effects on incarceration is that it was sold to the country, by both the Republicans and the Democrats who sponsored the bill, as a way to reduce overcrowding in prisons and eliminate racial disparities in sentencing. Let’s roll back to the bill’s principal sponsor, Arlen Specter. At the time, Specter invoked his experience as a local prosecutor and argued that the ACCA was necessary because prosecutors were allowing violent criminals to get lenient sentences because the jails were too crowded to hold them all. His argument was that requiring the system to put the most violent criminals in jail for longer amounts of time would end the prosecutorial leniency, but that it would also reduce prison overcrowding . . . because, armed with the ACCA, prosecutors would seek jail time only for the most serious offenders.

Specter had help from the Democrats to make this case. A key Democratic sponsor of the bill was . . . Massachusetts senator Edward M. Kennedy. Kennedy offered the “liberal” case for the ACCA by arguing it would decrease racial disparities in sentencing because the mandatory minimums would be applied to all criminals equally. In 1979, Kennedy wrote an article in Georgetown’s American Criminal Law Review titled “Toward a New System of Criminal Sentencing: Law with Order.”16 The article can be described as the liberal defense of mandatory minimums. He wrote that the “disparity in sentencing of prisoners” is the “major flaw in the existing federal criminal justice system.” Kennedy argued that judges had too much power in sentencing and taking away this discretion, and ending parole, was the way to end racial discrimination in sentencing.

If it is not obvious by now, let me be clear: Ted Kennedy really, really wanted to be president someday. And, speaking of Democrats who desperately wanted to be president, while Kennedy was pimping the ACCA in the Senate, the bill’s most vocal sponsor in the House of Representatives was a man named Al Gore. Before Gore discovered climate change and invented the internet, he was all about incarcerating Black folks. In 1984, Gore was a Democratic congressman representing Tennessee, but in 1985 he was running to become Tennessee’s next senator (a race he would win), and he would go on to become vice president in 1992. Gore was a vocal supporter of the ACCA, the Anti-Drug Abuse Act, all the amendments to both laws, and, eventually, the 1994 Crime Bill. Echoing Specter, Gore said that the ACCA “may be useful as a way of dealing with the state prison overcrowding problem” and that it “reduces the possibility that overload in the corrections system will diminish the severity of punishment.”17

The key mistake the Democrats made with the ACCA and the Anti-Drug Abuse Act was to take discretionary sentencing power out of the hands of judges and functionally put all of it in the hands of local prosecutors. The idea, from Kennedy and other Democrats, that taking power away from judges and giving it to prosecutors was a way to solve racism is on par with taking a child out of a neglectful home and sending them to live with a literal pack of wolves as a way to solve child abuse. That’s not because prosecutors are inherently more racist than judges. We can assume that a baseline level of bias, prejudice, and racism infects all levels of the criminal justice system, from the cop to the district attorney to the judge. But prosecutors, if they happen to be racist, can impose their Aryaninspired ideas over far more people than judges can.

Think about it this way: if a judge is biased, they have to wait until a Black person is hauled before them in a courtroom before they can do some antebellum shit. But a prosecutor decides who gets into that courtroom in the first place. A prosecutor effectively decides who has to stay in jail waiting for their opportunity in a courtroom and who gets to go home. A prosecutor decides who gets charged and with what and either recommends a prison sentence or imposes one through a plea deal. People who face racist judges are a subset of the much larger group of people who must deal with racist prosecutors before a judge even gets involved. (And the people who face racist prosecutors are a subset of the people who had to deal with racist cops before the racist prosecutors even got phone calls, which is why racist cops have the broadest impact on society and why we’ll never have a fair and equal criminal justice system so long as racist cops are protected.)

The ACCA, by design, handed even more power to prosecutors to determine who should be charged appropriately for wrongdoing and who should be overcharged for the same wrongdoing while Black. You can imagine how that worked out. Gore said that the ACCA would give prosecutors “another tool in their arsenals,” and boy, did they use it. Prosecutors not only used the ACCA to overcharge Black criminal defendants, with the mandatory minimums hanging over the heads of everybody who might be facing a third strike, but also brought the hammer down when it came time to negotiate plea bargains. Defendants and their lawyers were faced with nearly impossible choices if the defendant was charged with a low-level offense: plead out and get a reasonable jail sentence or face trial and know that if convicted, a mandatory fifteen-year sentence with no parole was waiting on the other end.

How many people do you know willing to take those odds? How many of those people are poor and Black and eager to gamble their entire lives on getting a fair opportunity to make their case in a criminal justice system run by white folks? How many overworked, underpaid public defenders are telling their clients to fight the state at trial and risk being put in jail until their kids are married? The ACCA, the Anti-Drug Abuse Act, the ’94 Crime Bill—all of it meant that prosecutors no longer had to prove their criminal cases beyond a reasonable doubt, they just had to put the fear of God and prison in defendants. In most cases, the fact that a prosecutor “might” be able to prove a case is enough to make a defendant plead. Most people don’t want to go to jail as though they murdered somebody when all they did was boost a car or sell an illegal product to a willing customer.

In fact, people so badly don’t want to go to prison for fifteen years that they will sometimes plead guilty to crimes they didn’t even commit to avoid the possibility. People who are not involved in the criminal justice system often express surprise that innocent people will plead guilty to crimes. In most people’s minds, the truly innocent proclaim their innocence right up to their dying breath. Some people do, but the belief that no innocent person would plead guilty is some Count of Monte Cristo–inspired bullshit that has never met the reality of the American criminal justice. The Innocence Project reports that, of the thousands of people they have exonerated as actually innocent since 1989, 27 percent of those exonerated gave false confessions.18

Mandatory minimums, especially in the context of drug crimes or low-level infractions, should be understood as coercion, no different from threatening somebody with torture. By detaching the severity of the sentence from the severity of the crime, what the system is doing is threatening criminal defendants with pain. People are encouraged to plead guilty to crimes they didn’t commit to make that pain stop. It is not justice to send people away for fifteen years for low-level crimes, and it is not a deterrent. It does not keep us safe. It is just cruelty dreamed up by politicians who were making things up as they went along.

All of this could have been known or anticipated by Democrats at the time they supported these bills, but the politicians were too interested in appearing “tough on crime” to listen to reason. While the ACCA was wrapped into a budget appropriations bill, the original legislation had ten Republican and eleven Democratic co-sponsors in the Senate. The Anti-Drug Abuse Act received an up-or-down vote, and it passed 392–16 in the House (with the reinstatement of the federal death penalty) and 97–2 in the Senate.19

Despite Kennedy’s cockamamie idea that giving more power to a district attorney in, say, Alabama, would somehow get rid of racism in the criminal justice system, the political instinct that more racism provided the shortest path to the White House is the true culprit of this bipartisan failure. White people have been using drugs in this country since the founding, whether that was tobacco and alcohol or now marijuana and opioids. Yet none of that caused a massive reordering of the criminal justice system (unless you count states’ marijuana legalization pass recently). Even the Volstead Act (the law that enforced the Eighteenth Amendment’s prohibition of alcohol) did not result in a generation of white drunks being sent to jail for a mandatory minimum amount of time.20 When white people get hooked on something, this country treats them as addicts. When Black people get hooked on something, this country treats them as criminals. The Anti-Drug Abuse Act wasn’t just racist in its implementation, it’s racist as a concept. The only time drug abuse is treated as a crime instead of as an illness is when the country perceives that the drug users are mainly Black.

The ACCA, the Anti-Drug Abuse Act, and the 1994 Crime Bill do share one thing in common with Prohibition and the Volstead Act: they’ve all been unmitigated failures. The science is literally in. The studies have been done. We have tried this scheme for forty years, and we know that it does not work. Everything I’ve written in this chapter is well understood by criminal justice professionals, lawyers, judges, and scholars. Even the Supreme Court thinks the ACCA is unworkable and clogs up judicial caseloads. Reasonable people who care about the issue no longer debate the effectiveness of the ACCA: it’s a provable disaster. And yet, mandatory minimums are still here. Remember, the ACCA was sold as a way to combat violent crimes. Take a look at the gun violence we have all around us in this shooting gallery of a country and tell me if the ACCA is working.

The ACCA and the laws that make it worse are all allowed to live on in some form because too many politicians are weak, craven individuals, and too many voters are fearful, ill-informed citizens. Voters reward politicians who are perceived as “tough on crime,” even if the proposed crime fighting is racist, unjust, and ineffective. America is the most incarcerated country in the world because American voters favor incarceration over any other strategy and can’t be bothered to read enough to learn why they are wrong.

To understand how intractable this problem is, from the perspective of both craven politicians and carceral voters, just take a look at some of the weak-sauce legislation that gets touted as criminal justice “reform” these days.

In 2010, President Barack Obama signed the Fair Sentencing Act.21 After twenty-five years of plainly racist drug-sentencing policies, the ratio for powder cocaine to crack was finally reduced from one-hundred-to-one to eighteen-to-one. The act also eliminated the five-year mandatory minimum for a first-time drug offense. It was a great and desperately needed reform.

But . . . why is there still an eighteen-to-one disparity between the two drugs? Again, chemically, we’re talking about the same goddamn thing. Why did this reform merely decrease the racist disparity, instead of eliminating it entirely?

I’d like to blame only Republicans here, and some did complain about the Fair Sentencing Act and argued to preserve the one-hundred-to-one distribution, but the act passed both chambers of Congress with a voice vote. Reducing but not eliminating the disparity was widely supported by politicians in both parties.

Clear as I can tell, the main bad guy here is the police lobby, which still maintains that crack is somehow more “dangerous” than powder cocaine and thus vocally supports increased penalties for crack possession. The Fraternal Order of Police was generally against any reduction of penalties for crack cocaine (though it did not oppose the legislation) and argued that harsher penalties for crack were justified because of increased violence in “urban” areas, where crack is used most.22

Again, crack is cheaper. Crack does not make people “crazier” or “more violent” than other similar drugs. But being poor, being desperate, being hopeless, being convinced that nobody gives a shit if you live or die, that will drive a man insane. I’ve never tried being poor, but I have tried the gateway drug “being broke.” I can tell you that I’ve never been more interested in criminal activity than when I didn’t have enough money to pay for the things I needed.

The National Sheriffs’ Association also opposed the bill but took a different tack. It argued that the threshold for powder cocaine offenses should be lowered, so that lower amounts of powder cocaine are treated as “serious” drug offenses, to bring it more in line with crack possession. It’s a neat dodge that on its face sounds like the sheriffs are against the racism inherent in the crack-versus-cocaine penalty scheme. But don’t be fooled. Impoverished “urban” environments are overpoliced relative to wealthy suburban enclaves. Lower thresholds for cocaine possession would still result in Black people being over-incarcerated for crack, while white people largely would still get away with similar amounts of cocaine, so long as they keep doing blow in the bathrooms of their law firms instead of on the street.

The other recent major reform was the First Step Act.23 Signed in 2018 by President Donald Trump (deep sigh), the act made critical reforms to drug sentencing and mandatory minimums involving drug convictions. Most importantly, it made the reforms of the Fair Sentencing Act retroactive, meaning that people sentenced under the racist one-hundred-to-one crack-versus-cocaine ratio became eligible for clemency. It reduced the mandatory minimum punishments for repeated drug offenses, including getting rid of mandatory life imprisonment for some drug offenses.

All of this is good, and it has helped: thousands of prisoners have been able to secure an earlier release, thanks to this act. But you know your reform package is underwhelming when you put “First Step” right in the name of the bill. The First Step Act reduced some mandatory minimums but didn’t eliminate them, and it did absolutely nothing about the fifteen-year mandatory minimum for repeat offenders under the ACCA.

The First Step Act is like noticing for the first time that there’s a massive hole in your roof and immediately running out to Home Depot to buy a bunch of buckets instead of going to the “new roof” section. It’s basically an admission that you have a massive problem that you don’t have the executive function to solve.

The massive problem in our criminal justice regime is the ACCA. It’s the Anti-Drug Abuse Act. It’s the 1994 Crime Bill. These huge laws structurally changed how people convicted of crimes were punished, and especially how people convicted of drug crimes were punished, and took sentencing discretion out of the hands of judges and placed it instead with prosecutors. Those laws have failed. They are one major cause of mass incarceration, they’ve essentially criminalized poverty, and they’ve functioned as the most racist laws on the books since segregation was ended.

You cannot reform these laws. You can’t amend them and make them okay, because they were based on fundamentally flawed assumptions and offered fundamentally unjust solutions. Arlen Specter was just . . . wrong. Ted Kennedy was wrong. Ronald Reagan was wrong. Joe Biden was very, very wrong. Deterrence is wrong. Incapacitation is wrong. You simply cannot incarcerate away the crime problem, or the drug problem.

The way to fix these bad laws is to repeal them, outright, and start again. To quote Jack Shephard from Lost: “We have to go back.” We have to go back to a pre-1984 regime, where criminals are punished for the crimes they commit and judges and juries have discretion over the severity of those punishments.

And if that stance isn’t “tough enough” on violent criminals who use guns in the commission of their crimes . . . well then maybe we should do something about the freaking guns.
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WHY DO WE PROTECT ARMS DEALERS?


On July 20, 2012, a man named James Holmes walked into a midnight screening of a Batman movie called The Dark Knight Rises at the Century 16 movie complex in Aurora, Colorado. Holmes quickly left through a side door near the big screen that led to the parking lot, propping the door open. Shortly after 12:30 a.m.—about thirty minutes into the movie—Holmes returned through the side door into the theater, wearing a gas mask, a ballistic helmet, a bulletproof vest, bullet-resistant leg armor, tactical gloves, a throat protector, and a groin protector.1

And he was armed. He had a 2006 Smith & Wesson M&P15—a lightweight semiautomatic rifle—with a 100-round drum magazine for ammunition. He also had a .40 caliber Smith & Wesson Glock 22 handgun (the handgun of choice for American police officers)— he’d left another one in his car—and a 12-gauge Remington 870 tactical shotgun (called the “King” of American shotguns). He also had a couple of canisters of tear gas.

Holmes threw the tear gas grenades and fired a shotgun shell at the ceiling; then he fired the shotgun at the audience. He then fired directly at the crowd with the assault rifle. Eventually that gun malfunctioned, and he pulled out his handgun to continue shooting.

Holmes killed twelve people. He injured another seventy, including three who were hit by bullets that passed through the walls into the adjoining theater where they were sitting. Holmes got off seventy-six shots—six from the shotgun, sixty-five from the rifle, and five from the handgun—before it was over.2 The police apprehended him in his car in the parking lot at 12:45 a.m.; the whole massacre took less than fifteen minutes.

Until he threw the tear gas, all of Holmes’s actions were legal. Until that moment, the most illegal thing he’d done was sneak in the side door of the theater. He purchased the guns and some of the ammunition, all legally, from Bass Pro Shops and Gander Mountain. He legally bought the rest of the ammunition and his body armor, as well as the tear gas, online from various companies.3

Although he bought the guns from a sporting goods store, Holmes was no sportsman. He was no soldier. He wasn’t even one of those doomsday assholes who stock up on guns and canned meats in hopes that one day society breaks down and their well-prepared bunkers give them the power over others they’ve failed to achieve in normal life. Holmes had a bachelor’s degree in neuroscience and withdrew from his doctoral program in the same field a month before the shooting.4 He had been seeking mental health services in the months before the shooting and actually told one mental health professional of his homicidal thoughts; she didn’t think he could be placed on an involuntary hold because he didn’t specify a plan.5 Holmes acquired all of the armaments, ammunition, and gear he used for his shooting spree within the ninety days prior to his attack.

The fact that a guy like this—a man with no training, no psychological vetting, and no bona fide military or law enforcement reasons—can so easily outfit himself for mass murder represents a complete and utter failure of American law. No other country is like this. No other country combines American-style capitalism and ease of consumer access with a warlord’s lust for violence and a terrorist’s acceptance of mass destruction the way we do here. Yes, it’s technically illegal in America to shoot up a movie theater, but it’s legal to do everything to put yourself in a position to do so, right up until you pull the trigger. Every other country has figured out that it’s stupid and violent to allow people nearly unfettered legal access to weapons right up until they illegally use those weapons to kill dozens of people. But we are beset by a stupid and violent government.

It’s not really a cultural issue either. Yes, American gun culture is sick and disgusting (when future archaeologists find some of these Christmas cards people send out with pictures of their little children holding guns that are bigger than they are, the archaeologists will think late-Republic America had to employ child soldiers to fight in our climate wars). But I’ve watched enough international soccer to know that American culture is no more or less violent than anywhere else. Other cultures have violent movies, television, and video games. Other cultures have people with mental health issues. Other cultures glorify self-reliance over help from the authorities to solve your problems.

What other countries don’t have is a legal structure that makes it easy for the toxic, the violent, or the mentally unstable to obtain everything they need to act on their homicidal ideations. Mass shootings happen here, more than anywhere else, because our government and laws allow them to happen here. We endure these deaths, not because we don’t know how to prevent them, but because we choose to legislate them into existence.

Many of those fatal outcomes stem from three legal choices. The first problem is the Second Amendment of the U.S. Constitution. The second problem is the insistence by conservatives on the Supreme Court to adhere to a wrong and ahistorical interpretation of that amendment as a murder-suicide pact laced right into the original Constitution. The final problem is the Republican Party’s complete willingness to accept blood money in the form of political contributions from the National Rifle Association and other gun groups.

According to Republicans, the Second Amendment requires us to live like we’re in a post-apocalyptic hellscape where every person is armed and dangerous. Republicans believe the Second Amendment blocks any reasonable restriction on gun ownership: background checks, mandatory waiting periods, having to show a good reason to get a gun permit, and even having to register the gun in the first place. They say the Second Amendment blocks restrictions on ammunition—that there should be no restrictions on how much you can buy, on whether you can buy rounds specially designed to pierce protective gear, or even on the size of the ammunition clip (as if there were ever a reason for a citizen to carry a 100-round barrel drum to go camping). And, of course, Republicans squeal that the Second Amendment prevents the government from banning specific types of guns—either by their classification or by their function—or gun modifications like “bump stocks” that make semiautomatic weapons perform like fully automatic machine guns.

As long as conservatives control the courts, directly banning guns and thereby preventing mass shooters from acquiring them is a nonstarter. Republicans simply won’t allow us to protect ourselves in the most obvious and effective way.

But we can still do something about gun violence if we focus on the purveyors of mass violence: the gun manufacturing and sales industries. If we can’t stop violent and dangerous people from purchasing guns, we might try to stop the violent and dangerous gun industry from selling them the weapons.

To be clear, passing laws to outright ban the sale of certain weapons would run into all the problems with the Republican interpretation of the murder amendment I’ve already listed. Congress cannot legislate guns away because the Supreme Court won’t let it. Instead, the solution here is to incentivize gun sellers to stop selling the weapons that are most commonly and easily used in mass shootings. One way to solve the uniquely American problem of gun violence is to deploy a uniquely American “market correction” on consumer sales: massive tort litigation.

The government makes rules about which products are safe to sell and what kinds of minimum safety features those products must include. But what really restrains businesses from flouting those rules and marketing the cheapest, most dangerous versions of their products is not just federal regulation but the threat of consumer lawsuits. Carmakers are extra incentivized to produce cars that allow their drivers to survive minor traffic accidents—they’ll be sued if they don’t. Toy makers are further incentivized to produce toys that will not scar children for life, because parents are some of the most litigious people on the planet. The reason G.I. Joe doesn’t come with live ammo is partly because of the threat of litigation.

What Congress does is pass basic public safety and consumer protection laws, allow the executive branch to enforce them, and then let the lawyers sort out the rest. It would be impossible for Congress to review every single new product that comes on the market and pass appropriate legislation about its safety. And even the consumer protection agencies (which exist at both the state and federal levels) cannot review every new thing that winds up in a Walmart. The most legally efficient thing is for legislatures to set general guidelines about public safety and trust that manufacturers will try to follow those guidelines. When the manufacturers don’t, and when their products injure people, the first line of defense is not government agencies promulgating new laws or law enforcement raiding the offices of Hasbro, but an army of private attorneys (tort lawyers mainly) suing companies for damages.

I have my issues with the tort system, because whether or not a person can actually recover damages from a malfunctioning product is kind of a lottery based on the random luck of being injured by the right thing in the right way and finding the right lawyer to take your case. But it’s better than nothing. Tort litigation (sometimes called products liability litigation) is one big reason my car doesn’t blow up like it’s in a Michael Bay movie any time somebody taps my fender. It’s partially why my house isn’t covered in paint laced with plutonium just because it makes the colors “pop.” It’s a factor in why my surgeon has to be (more or less) sober before taking out my kid’s tonsils. The invisible hand of the market does not magically provide these benefits to public safety, as the smash-and-grab capitalists would have you believe. It’s the tort lawyers who are in the trenches doing this work, making corporations pay real money when their products or services are dangerous or defective. People sometimes denigrate tort lawyers because they seek justice through payment as opposed to through prison or promises, but there’s a stop sign on your street in part because city governments are afraid of being sued by tort lawyers too.

Yet this entire, intricate call-and-response system of consumer safety through products litigation is not allowed to work on the gun industry because of one law: the Protection of Lawful Commerce in Arms Act of 2005.6 The PLCAA protects gun manufacturers and gun sellers from lawsuits when their products are used in a crime. It short circuits the entire tort system and gifts arms dealers a get-out-of-liability-free card. It is quite simply one of the worst laws ever passed, and we know that because when it was passed, Wayne LaPierre—then the head of the NRA—thought it was one of the best. “As of Oct. 20, the Second Amendment is probably in the best shape in this country that it’s been in decades,” he said.7

The PLCAA still allows gunmakers to be sued if their products are defective, but think about how fucked up that is. If you’re a shooter and the gun malfunctions and blows up in your face, you can sue the people who made the gun. But if you’re the victim of a shooter and the gun worked as intended and riddled you with bullets, you can’t sue the company that produced the weapon designed to kill you as efficiently as possible.

Defenders of the PLCAA argue that gunmakers and arms dealers shouldn’t be sued when their products are used illegally, but no other industry has this kind of blanket protection from tort law and consumer products regulation. Consider, for instance, the automotive industry. It is illegal to drink and drive. Victims of drunk drivers cannot normally turn around and sue the makers of the car that was being operated illegally by the drunk (though, in some cases, they can sue the bar that served the drunk who later drove). But automakers cannot encourage drunk driving. They can’t market their cars as “containing lane assist for drunks trying to make it home after closing time without attracting the attention of traffic cops.” They can’t turn the steering column into a flask with a straw attachment so drivers can suck out orange juice or whiskey on their way home from work. And if they did any of these things, they’d be sued by victims of drunk drivers, and the automakers’ defense—Actually the steering flask was for juice. It’s not our fault that somebody put Jack Daniels in it—would legally fail.

Moreover, beyond these basic tort-inspired restrictions on what automakers can make and how their vehicles can be marketed, we have an entire industry meant to compensate people who have been injured by drivers, whether or not those drivers were behaving legally or illegally: the car insurance industry. It is literally illegal to operate a motor vehicle without car insurance, and that means even victims of automobile accidents who cannot sue the automobile industry still have the possibility of obtaining financial redress for their injuries, pain, and suffering.

Of course, insurance is its own form of regulation (put a pin in this point, I will return to it later). A carmaker that marketed an unsafe car prone to accidents or marketed a car specifically for people interested in committing crimes with that vehicle would quickly find that their car was uninsurable and thus functionally unobtainable by most of the market. It is more difficult (read: expensive) to get insurance for certain makes and models of cars: sports cars, generally, are harder to insure because they go fast. If an auto company ever marketed a car that promised to make drinking and driving easier, the insurance companies would eat the car alive before it saw the inside of a Kelley Blue Book.

The PLCAA blocks all of this kind of products liability litigation from happening to the gun industry, which is a big reason why the gun industry is free to make and market the most lethal instruments they can imagine and sell them to the general public. The PLCAA blocks victims of gun violence from recovering financial losses from the gun industry, or from even getting the money they need to pay their medical bills when somebody uses a gun against them. It’s why gun sellers can proudly announce the mass-killing power of their weapons to anybody deranged enough to be interested. It’s why guns can be modified into even more dangerous versions of themselves, while the gunmakers turn a blind eye and rake in the profits.

Understand, the PLCAA was passed specifically because the lawyers were finally starting to home in on the gunmakers and use litigation to force them to make their products less deadly. The PLCAA is here because a litigation strategy of forcing gun manufacturers to adopt safety protocols voluntarily (voluntarily at the point of a litigation gun, if you will excuse the analogy) was working.

In 2000, President Bill Clinton brokered a historic deal with the gunmaker Smith & Wesson.8 The company was facing several state and federal lawsuits over their deadly products, including one from the Department of Housing and Urban Development under then secretary Andrew Cuomo. To settle these suits, Smith & Wesson agreed to some major safety concessions. They included the following:


• Implementing external and internal locking devices on all new handguns

• Restricting the modification of their handguns so they could no longer accept ammunition clips in excess of ten rounds

• Banning the sale of their guns at gun shows unless every seller at the gun show agrees to perform background checks on purchasers

• Refusing to sell assault weapons or high-capacity ammunition magazines to dealers and distributors

• Refusing to sell to dealers or distributors whose guns turn up in a disproportionate number of crimes within three years of the sales

• Refusing to sell multiple handguns to the same person within two weeks of each sale



I’ve said a lot of mean things about Bill Clinton so far in this book (and that literally pains me because not only was Bill Clinton the very first person I ever voted for but I have dutifully voted “Clinton” every time that name has appeared before me on a general election ballot). But this gun deal right here, this is neoliberalism at its finest. If we understand neoliberalism to be the preference of market-based solutions over the heavy hand of government regulation, then getting a gun manufacturer to voluntarily agree to self-imposed restrictions on the sales of their own products is a crowning achievement for the entire philosophy.

This deal did not require a constitutional amendment. It did not require a massive piece of congressional legislation. It did not require the blessing of at least five ammosexual Supreme Court justices. All Clinton had to do was let the market function and let Smith & Wesson understand that litigation, specifically tort litigation, was part of the market functioning as intended. It turns out that businesses are willing to abide by certain restrictions if they understand that there will be market consequences, in the form of consumer litigation, for their actions. Smith & Wesson made the easy business decision to stay in business instead of being swallowed whole by the lawyers. The market can get it right, if consumers are allowed to band together and sue the shit out of these people, no federal legislation required.

Shortly after the settlement, then New York attorney general Eliot Spitzer (who was famous for legislating through lawsuits before he became famous for utilizing sex workers’ services while both married and in office) sued many of the non–Smith & Wesson gun manufacturers, which he’d been promising to do for eighteen months.9 State governments started passing new legislation, not laws banning the right to purchase guns in a way that would anger the Murder Amendment but laws that allowed gun manufacturers to be sued through normal products liability methods should they fail to comply with a list of consumer safety protocols.

Folks, we were winning. Incrementally to be sure, but the most dangerous weapons and marketing tactics were slowly being sued out of existence.

Which is why the NRA, and the gun lobby generally, put the Republican Party that they bought to work on the PLCAA. The PLCAA’s primary function was to stop the very lawsuits that were forcing gun manufacturers to behave and free them to go back to selling death without any concerns for the consequences.

The 2005 PLCAA states simply, “A qualified civil liability action may not be brought in any Federal or State court” against gun manufacturers or sellers. A “qualified civil liability action” is basically any products liability case or tort action, such as a wrongful death lawsuit. The gun industry is protected from these lawsuits, whether they’re brought by individual victims or even by state or federal governments.

The PLCAA’s grant of immunity for the gun industry contains six exceptions. The first two are the outrageous ones I mentioned earlier for situations where the gun harms the gun owner, either through breach of contract or product defect. Another exception is so that the attorney general can still enforce the Gun Control Act of 1968 and the National Firearms Act of 1934 (two laws that have already been neutered by the Supreme Court’s interpretation of the Second Amendment).10 A fourth exception occurs when a gun seller provides a weapon to a person they know is about to commit a crime, an exception that happens sometime around the Tenth of Never because people don’t usually walk into a gun store and announce, “I’d like to buy a Glock because my boss is gonna learn today!”

PLCAA defenders relied heavily on the final two exceptions in their disingenuous arguments that the law was reasonable. Gun-makers technically can still be sued if the sale or marketing of the gun violates a state or federal law and the victims can show that the violation of the law (and not the criminal’s act) was the proximate cause of harm or death. It’s called a “predicate exception,” but it’s a standard that’s almost impossible to meet. That’s because proving that a violation of an existing law was the cause of the harm (as opposed to the person who pulled the trigger being the cause of the harm) is as difficult as proving that you got sick from the guy who wouldn’t wear a mask in the elevator and not from a random person on the train you took to get to work in the first place.

The final exception allows lawsuits for “negligent entrustment.” This is a slippery term because negligent entrustment could mean anything from “can’t sell to a person who is visibly drunk at the time of sale” to “can’t sell to the guy who seems to really want 6,000 bullets right now.” But in theory, this is supposed to be the fail-safe exception in the law: it’s supposed to keep gun sellers on the hook for willful ignorance about how their weapons will be used once the customer leaves the store.

In practice, the exceptions don’t make a damn bit of difference. The standards for the exceptions are so high that they’re rarely met in a court of law. That’s exactly how the Republican who wrote the PLCAA intended it to be. Thanks to the PLCAA, gunmakers can sell just about anything to just about anybody without fear of legal liability. The point of the PLCAA was to stop the lawsuits bringing the gun industry to heel, and every single person who voted for it knew that was the point in real time.

In 2005, Republicans controlled the House (232–202, with one independent—Vermont congressman Bernie Sanders), the Senate (55–44, with one independent—Vermont senator Jim Jeffords), and the White House (George W. Bush, with one malignant evildoer— Dick Cheney). But the PLCAA passed with 283 votes in the House and 65 votes in the Senate.11 Democrats, mainly the rural ones, helped bring this gun lobby wet dream into existence.

It is worth noting that then Illinois senator Barack Obama voted nay. Then New York senator Hillary Clinton voted nay, as did New York senator Charles Schumer. Then Delaware senator Joseph Biden voted nay. Even then Connecticut senator and world-class treacherous fuckface Joe Lieberman voted nay. Again, the PLCAA is the opposite of a free-market approach to federal law. The PLCAA stops the market from working because lawsuits are the market-based way to stop harmful yet popular products. Consumer protections mean nothing without legal liability, so when Republicans moved to protect arms dealers from liability, even the market-loving neoliberals were like, “Wait, that’s not how this is supposed to work.”

Neoliberal Democrats were against the bill, but the Vermont boys—“independents” Jim Jeffords and Bernie Sanders—both voted for the PLCAA. When he ran for president, Sanders had to discuss his vote on the issue and told Chuck Todd on NBC’s Meet the Press in 2015, “Here’s the reason I voted the way I voted: If you are a gun shop owner in Vermont and you sell somebody a gun and that person flips out and then kills somebody, I don’t think it’s really fair to hold that person responsible, the gun shop owner.”12 (He added that he thought it was time to “take another look at the liability issue.”)

That is a perfect example of how the PLCAA was marketed to the American people and why that marketing was an intellectually dishonest lie. The PLCAA was not designed to protect the humble, salt-of-the-earth mom-and-pop gun store guy. The lawsuits the PLCAA prohibited were never about the small business owner who sells a rifle to a deer hunter who then “flips out” and murders his enemies.

The lawsuits were directed at multibillion-dollar arms dealers who manufacture the weapons of mass murder, and gun sellers who were incentivized to avoid minimal background checks on their violent customers. The PLCAA is government welfare for merchants of death: it’s a free liability shield, granted to gunmakers and to literally no other industry in the country. The freaking tobacco industry wishes it could start classifying cigarettes as deadly weapons so it could get in on the protection the PLCAA provides.

The big test case for the PLCAA, the one that proved that the law was really about allowing arms dealers to outfit mass shooters, came about ten years after its passage, in the wake of the Century 16 movie theater shooting in Aurora, Colorado. Sandy and Lonnie Phillips, surviving parents of Jessica Ghawi, a twenty-four-year-old woman killed by James Holmes, sued the retailers that sold Holmes his ammunition, tear gas, and tactical gear.13 Their theory of the case was the fail-safe exception in the PLCAA: the parents argued that the retailers negligently entrusted the gear and ammo to Holmes because their businesses took no reasonable precautions to prevent dangerous individuals like Holmes from acquiring the implements of mass murder, and that in so doing, the retailers created a public nuisance and should be held liable for damages.

The Phillipses lost. In the case Phillips v. Lucky Gunner, a federal court in Colorado repeatedly cited the PLCAA as the reason the retailers were protected from the lawsuit. The court found that there was no predicate exception, because there was no way for the retailers to know that Holmes was mentally unstable (and no law requires them to check). And the court found that there was no negligent entrustment, because the online retailers had no way of knowing about the weapons Holmes was buying, and again, they had no duty to check.

Even the bulk buying of ammunition was waved away by the court, as if Holmes were stocking up on toilet paper from Costco. Here’s what U.S. district judge Richard P. Matsch (a Nixon appointee who passed away in 2019) wrote about the ammunition:


Consumers often buy large quantities of goods over the internet for the convenience of one transaction and to secure a better price. Indeed, one of the defendant’s trade names is htttp://www.BulkAmmo.com (emphasis added). Tellingly, there are no allegations that the quantities purchased by Holmes exceed any state or federal law placing limits on the amount of ammunition or other dangerous material a person may possess at any one time.14



We live in a sick fucking country.

To add even more insult to injury, the Phillipses were ordered to pay the legal fees of some of the defendants. After the PLCAA was passed, thirty-three states passed their own version of arms dealer immunity. But three states—Arkansas, Indiana, and Colorado— added punitive provisions that force the victims to pay the legal fees and costs of the gunmakers should those victims bring a failed civil lawsuit.

Jessica Ghawi is dead. James Holmes is in jail and will be for the rest of his life. The retailers who made the tragedy happen? They got attorneys’ fees from the parents of one of the victims.

Neither the Aurora shooting, the Phillips v. Lucky Gunner case, or the hundreds of millions of dollars the government has doled out to the gun lobby in the form of liability protection, made anybody change their tune about the PLCAA. Until Sandy Hook.

On December 14, 2012—five months after the Aurora theater massacre—twenty-year-old Adam Lanza shot and killed twenty-eight people.15 Twenty of his victims were schoolchildren between the ages of six and seven at Sandy Hook Elementary School in Newtown, Connecticut. Six victims were schoolteachers and administrators. The twenty-seventh victim was his mother, whom Lanza shot the morning before attacking the school. He was the twenty-eighth person who died that day, via suicide before he could be apprehended by authorities.

Lanza used four guns that day: a Savage Mark II bolt-action rifle, which he used to kill his mother; a Bushmaster XM-15 (which is an AR-15–style semiautomatic rifle), which he used on the children and teachers; and two handguns (a Glock 10mm gun and a Sig Sauer 9mm gun), one of which he used on himself.16 All the guns were purchased legally, by his mother, who took him to the shooting range with her.

I know I am not alone in viewing Sandy Hook as a bloody demarcation line. Before Sandy Hook, it was possible to view Republican lawmakers who frustrate gun safety reform as merely captured politicians, feckless functionaries too weak to stand up to the NRA. After Sandy Hook, Republicans and their conservative judges must be viewed as complicit in the great evil the gun lobby visits upon our country.

In response to twenty dead schoolchildren, the federal government did nothing. President Barack Obama all but openly begged Congress to pass gun control legislation, but Republicans didn’t budge one iota.17 Instead, Republicans renewed their gaslighting about violent video games, as if a copy of Grand Theft Auto killed those children instead of an AR-15.18 The NRA and its supporters made the even more ludicrous claim that “gun free” school safety zones attract mass shooters and led calls for a “hardening” of schools, including arming school guards and teachers.19 These same Republican assholes won’t fund music lessons in public schools, won’t give teachers a trombone, but they want us to think there’s enough money to give every homeroom teacher a hand cannon, and that somehow turning free period into a cross fire is going to keep kids safe.

As of this writing, I am the proud father of two children in elementary school. I can think of few things that would be as ineffectual yet dangerous as arming my kids’ teachers. Have you been inside a third-grade classroom? Have you been outside with a gaggle of these tiny orcs on their lunch break? Have you ever been a parent chaperone who has tried to keep up with a full class of little children as they descend upon a museum or a zoo? It’s fucking madness. It takes a special kind of patient, professional, observant person to keep these little people—who have no regard for their own mortality and like to touch literally every surface with their hands, tongues, or butts—from throwing themselves in with the lions or trying to climb the dinosaur bones. And you want to tell me that the person, the teacher, who is responsible for keeping the kids alive and also must make sure the kids learn some shit about math or nature is also supposed to be packing heat in case Rambo shows up one day to shoot up the school? Are you fucking insane?

Moreover, I don’t just have two small children, I have two Black boys. Everything I know about racism, implicit bias, and the over-punishment of Black school-age children tells me that guns in the hands of teachers will most likely be used against Black teenage boys, not against mass shooters.20 I already know how the story will be reported in the news: the Black kid will be said to have “threatened” a fellow classmate or a teacher. Authorities will say he was “aggressive” and “violent.” He’ll have kicked a desk or thrown a chair or called a teacher the c-word. The (almost certainly white) teacher will reach for their state-issued firearm and shoot. They’ll claim they “feared for their life” or the lives of other students. Before the kid has even bled out, their allegedly secret juvenile record will be posted on social media. The people who armed the teacher in the first place will blame the victim.

Guns in the hands of teachers will be used to kill scores of Black students before any school-mandated bullet even grazes a mass shooter. Black kids will die; school shooters will just invest in more body armor.

Arming teachers was never a real solution to what happened at Sandy Hook. But the point from those who pushed it was to prevent there from ever being a solution.

Still, while the federal government ground into a Republican-induced, NRA-funded gridlock, some state governments did act. Notably, in 2013 the state of Connecticut passed a massive piece of gun control legislation that, among other things, required universal background checks on gun purchasers, banned the sale of high-capacity ammunition magazines, and required the registration of assault weapons.21

Rightly, the families of the victims of Sandy Hook were unsatisfied with the lack of federal response. In 2014, some of the surviving family members—led by Donna Soto—mother of Victoria Soto, a teacher slain at Sandy Hook trying to defend her first-grade class— sued Remington Outdoor Company, makers of the Bushmaster used in the shooting.22

The families attempted to get around the PLCAA by using the law’s predicate exception: they argued that the gunmaker violated an existing state law. That law was the Connecticut Unfair Trade Practices Act (CUTPA). The families argued that Remington deliberately marketed the Bushmaster in such a way as to attract criminals. Specifically, the families alleged that the Bushmaster XM-15 was marketed “in an unethical, oppressive, immoral, and unscrupulous manner by extolling the militaristic and assaultive qualities of the rifle and reinforcing the image of the rifle as a combat weapon that is intended to be used for the purposes of waging war and killing human beings.” The families also argued that gun sellers violated the negligent entrustment exception to the PLCAA.

The lawsuit was initially dismissed by the state court, citing the PLCAA. But in 2019—five years after the litigation began—the Connecticut Supreme Court overruled the lower court, allowing the families’ lawsuit against the company to go forward. The higher court did, however, uphold the dismissal of the negligent entrustment claim (showing, once again, that the fail-safe exception to the PLCAA is not worth the ink it’s written with, as it’s functionally impossible to hold a gun seller in violation of the rule). But the court ruled that a jury could find that the Bushmaster marketing violated the CUTPA and that the violation was the direct cause of the deaths at Sandy Hook. The court didn’t rule in favor of the families on what lawyers call the “merits” of their claims: it didn’t say that Remington did violate the CUTPA or that the violation was the cause of death. It just said that the families could continue pursuing their case against Remington, and that a Connecticut jury could decide the case.

That was enough. Remington appealed to the federal Supreme Court, arguing that the PLCAA’s predicate exception applied only to state laws regarding firearms, not to generally applicable consumer protection statutes like the one in Connecticut. But the Supreme Court declined to hear the appeal, rejecting the case without comment.23 It takes four Supreme Court justices, not five, for the Supreme Court to grant what’s called a writ of certiorari and agree to hear a case. It is notable that the 2019 Supreme Court that reviewed the Remington appeal still had Ruth Bader Ginsburg, and Brett Kavanaugh was just a new justice. I don’t know what the current Supreme Court, with a comfortable and emboldened Kavanaugh bolstered by Amy Coney Barrett (who replaced Ginsburg) would do with this case.

With the Supreme Court providing no relief, Remington was very much staring down the barrel of a highly publicized jury trial in the state of Connecticut, where the surviving victims of the state’s most deadly mass shooting would testify. To put it in clinical, lawyerly terms, Remington was about to get whupped. So the company did what any lawyer who had successfully completed all twenty (at the time) seasons of Law & Order would have told it to do: it settled.

In February 2022, the company settled with the victims and agreed to pay $73 million in damages.24 It’s the largest payout from a gun manufacturer to the victims of a mass shooting in American history. Lauding the settlement, President Joe Biden said, “While this settlement does not erase the pain of that tragic day, it does begin the necessary work of holding gun manufacturers accountable for manufacturing weapons of war and irresponsibly marketing these firearms.”

No, it does not! It begins nothing. Marketing this settlement as a first step in holding gun manufacturers accountable is, frankly, politically and legally irresponsible.

First of all, the astute reader will notice how pathetic this settlement is compared with the one President Clinton brokered with Smith & Wesson, before the PLCAA. The Smith & Wesson settlement was based on actionable concessions from the gunmaker that would make their products less likely to be used in the mass murders of the future. The Remington settlement contained none of that. There was no agreement to stop doing any of the things that placed Bushmasters in the hands of mass shooters.

Moreover, I keep writing “Remington” and that the families sued “Remington” and that “Remington” settled, and while that is technically true, it’s mostly a lie. That’s because Remington Outdoor Company went bankrupt in 2018. Then it exited Chapter 11 insolvency and declared bankruptcy again in 2020. By the time the 2022 settlement rolled around, Remington Outdoor had been broken up and sold for parts at auction. Remington didn’t pay $73 million to families, insurance companies did.

Insurance is a big reason why there was a settlement at all. As I mentioned earlier, the PLCAA generally protects gunmakers from the chilling, cautionary hand of the insurance industry because the law makes them immune from liability. But here, insurance companies were calling the shots. Of course, it was in the best interests of the insurers—and the investment company that bought the Remington brand and its firearms assets—to settle instead of going through a costly jury trial, losing, and being saddled with massive damages awarded by a Connecticut jury and then trying their luck with another lengthy, expensive appeal to the Supreme Court. Even if they could have won that appeal, the risk versus the reward didn’t make sense to the insurers, who, let’s not forget, spend their entire professional lives judging risk versus reward.

Gun industry experts and their lawyers knew that Sandy Hook was an exceptional case. Immediately after the settlement, a spokesman for the National Shooting Sports Foundation said, “This settlement orchestrated by insurance companies has no impact on the strength and efficacy” of the PLCAA, and I will bet all the money in my pocket that the press flack is right.25 A firearms company that was still functional would have fought this lawsuit to the mattresses, and I believe it would have prevailed in front of the conservative Supreme Court on the merits. Limiting the PLCAA’s predicate exception to “firearms” laws (and nothing else), as Remington wanted, would be attractive to at least some conservative justices. Then, there’s also the factual problem of holding a gun manufacturer responsible for marketing that led to a mass shooting at Sandy Hook, when the gun used in the attack was actually purchased by the shooter’s mother.

No, the way to deal with the PLCAA is not to use the negligent entrustment exception (which courts functionally pretend does not exist) or to try to drive through the vanishingly narrow predicate exception window that Sandy Hook families got insurance companies to grudgingly recognize. The way to deal with the PLCAA is to repeal it entirely.

Some Democrats have a plan to do just that. The Equal Access to Justice for Victims of Gun Violence Act would straight up repeal the PLCAA.26 Senator Chris Murphy (D-CT), one of the bill’s 2016 cosponsors, has said, “The standards of negligence are the same, whether you’re coming after a negligent gun dealer or a negligent automaker. We’re not asking for any special treatment for the gun industry. We’re asking for the special treatment they enjoy today, the immunity they enjoy, to be removed.”27 Even Senator Bernie Sanders has come around and now supports the bill and the repeal of the PLCAA.28

Predictably, the bill has gone nowhere in the years since it was first introduced. The gun lobby is dead set against it. The Republican Party is dead set against it. Repealing the PLCAA is just as heavy a political lift as any of the other gun control measures out there. And for Democratic politicians, it comes with the added political downside of responding to immeasurable human tragedy with what sounds like a pencil-neck legalese technicality.

Consider this: whenever it is that you are reading this, a mass shooting occurred a few days ago. One big enough to make the news happened a few weeks ago. Innocents were murdered: perhaps while they worshipped, perhaps while they were at school. In the aftermath of the tragedy, some Democrats renewed their calls for gun control legislation: possibly banning the guns used in the shooting, or banning the ammunition magazines that allowed the shooter to kill so many people, and maybe enhancing background checks that would have made it harder for the shooter to have bought guns. Republicans have responded to the tragedy by calling for a post-apocalyptic hellscape where everybody is armed and dangerous while drowning out the cries of the victims by shouting “freedom.” But they also criticized whatever game and movie the shooter posted about on Reddit. And the GOP muttered something about mental health.

Among the laws that were bandied about in the press—and then figuratively shot down by the gun lobbyists in control of the Republican Party—you didn’t hear about the PLCAA. Even though Democrats are largely on board, repealing the PLCAA isn’t nearly as sexy a political talking point as, say, an assault weapons ban. It’s hard to fire up the crowd at a big campaign rally with “To keep our children safe at schools, I’m going to send in an army of tort lawyers to make gunmakers go broke or carry insanely high liability insurance! Yee-haw, vote for me in November!”

But repealing the PLCAA would work. I know that because the litigation strategy was actually working against the gun industry, before the PLCAA was passed to save it. Gunmakers can get around an assault weapons ban by producing essentially the same gun under a different classification. Repealing the PLCAA would force gun manufacturers to stop selling weapons that could be used like assault weapons, regardless of classification. It would force them to make their weapons resistant to modifications and would put out of business companies that sell modifications designed only to increase the killing power of otherwise legal weapons.

Tort litigation is not sexy, it’s not manly, it’s not quick, and it’s not even a particularly satisfying response to blood and death. But it’s goddamn effective. I’m reminded of Tom Cruise at the end of the movie adaptation of The Firm. The book ends differently, but in the movie Cruise takes down the mobster’s law firm by catching all the partners involved in an overbilling scheme. The FBI agent Cruise is working with is unimpressed; he wanted a big headline-grabbing case and scoffs at Cruise: “Overbilling? Mail fraud? Oh, that’s exciting.”

Cruise fires back, “It’s not sexy, but it’s got teeth! . . . Have you really looked at that? You’ve got every partner in the firm on over-billing. There’s two hundred fifty acts of documented mail fraud there. That’s racketeering! That’s minimum one thousand, two hundred fifty years in prison and half a million dollars in fines. That’s more than you had on Capone.”29

If we repeal the PLCAA, we can sue the gun industry to death. It’s not sexy, but it’s got teeth. It might be the only way to make them stop killing us.
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HOW CAN YOU MURDER SOMEONE IF YOU DIDN’T KILL ANYBODY?


According to a bipartisan June 2021 report from two U.S. Senate committees, seven people died in connection with the January 6, 2021, attempted coup d’etat at the U.S. Capitol: Capitol Police officer Brian Sicknick, who died on January 7; DC Metropolitan Police officer Jeffrey Smith and Capitol Police officer Howard Liebengood, who both died of suicide within a week; Donald Trump supporters Kevin Greeson and Benjamin Phillips, who died of a heart attack and stroke, respectively; and Rosanne Boyland, who was crushed in a stampede of fellow rioters.1 (In July 2021 two other MPD officers, Gunther Hashida and Kyle DeFreytag, both died of suicide deemed related to the attack.)2

Finally, Ashli Babbitt, an Air Force veteran, was shot and killed by a Capitol Police officer, a death that was captured on video.3 She and other rioters approached the Speaker’s Lobby, which is a long hall, marked by a set of glass doors, adjacent to the House Chamber. At the time, police officers, some of them in the hallway, were guarding the chamber and the congresspeople barricaded in it. A man named Zachary Jordan Alam broke one of the windows in the locked doors to the Speaker’s Lobby and, despite repeated loud warnings from clearly armed officers to fall back, Babbitt—hoisted by two men—attempted to climb through the broken window. Capitol Police lieutenant Michael Byrd fired at Babbitt, striking her in the left shoulder.4 She fell back into the crowd, which only then dispersed to make room for a Capitol Police emergency response team to render aid. Babbitt died a few hours later at the Washington Hospital Center.

As of January 6, 2024—three years after the attack—more than 1,265 people have been charged with crimes related to the January 6 attack, including 1,186 charged with entering restricted federal grounds; 452 charged with assaulting or resisting police officers; 71 charged with the destruction or theft of government property; and 57 charged with conspiracy.5 But despite the number of people who died in connection with the attack, no one has been charged with murder.

Legally, I think that is the right call. Don’t get me wrong, I think the people who attacked the Capitol are criminals, and I think at least some of them should be charged with the attempted murder of Vice President Mike Pence, since they tried to find him and hang him from the gallows they erected. I just don’t think any of them should be charged with successful murder for the deaths caused by their riot. That’s because the federal felony murder statute—the only law that could reasonably be used to hold them accountable for the deaths—is a terrible law that should be stricken from state and federal books.

The state and federal felony murder laws are simple: if a death occurs during the commission of a felony, all participants in the felony can be charged with murder.

Felony murder is different from being an “accomplice” to murder or “aiding or abetting” murder. An accomplice forms the intent to murder somebody and helps the murderer in some way; essentially, an accomplice to murder wanted to kill somebody, they just didn’t pull the trigger. Think of a classic drive-by shooting: the wheelman rolls up on the victim while the person in the shotgun seat leans out and pulls the trigger. The gunner is a murderer, but the wheelman— who absolutely knew what was about to happen—is the accomplice, and both are guilty.

People guilty of aiding or abetting do something to help the murderer accomplish their task, or they help the murderer get away with their crime. These people have to know a murder is about to go (or recently went) down and do something to help the murderer. If a person says, “I’m going to kill that fool,” and I say, “Oh, for real? He works at the gas station from nine to midnight, and the security camera out back is broken,” then I’m probably guilty of aiding and abetting.

An aider or abettor can also help the murderer after the act: Doctor Samuel Mudd famously treated John Wilkes Booth for a broken leg after Wilkes had assassinated Abraham Lincoln, didn’t report the interaction, and eventually told authorities he hadn’t recognized Booth—whom he’d met with multiple times before the murder.6 Mudd was charged and convicted of aiding and conspiring in the assassination, though he was spared the death penalty and pardoned in 1869 by Andrew Johnson, who was a giant asshole.7 (I learned about it from an episode of The West Wing.)8

Felony murder is different from the other two situations because the intent to kill, or to help with killing, doesn’t exist. Felony murder occurs when there is intent to commit some other crime and a person is killed in the process. A classic felony murder case would involve something like arson. The person starts a fire in any empty building—perhaps for insurance money or as part of some kind of protest—and someone dies in the fire they started. The arsonist didn’t intend to kill, or even necessarily hurt, anybody. Arson is generally a crime against property, not against people. But if somebody dies, the arsonist can be charged with murder through the felony murder rule—not manslaughter or negligent homicide or some other lesser offense, but straight-up murder—to go along with the already severe penalties for arson.

The implications of this rule are sweeping. No other murder rule so completely removes the question of intent from the equation. All other murder charges require the state to prove that a person intentionally meant to do something to a victim or help somebody do something to a victim or acted with such reckless disregard for the victim’s safety and humanity that intent can be inferred from their outrageous actions. (Legal scholars call this “malice aforethought.”) Murder charges normally require some level of premeditation before the killing; to be convicted of murder instead of some other homicide offense, you have to mean to do it. That’s why, for instance, we don’t charge drunk drivers with murder; instead we charge them with “vehicular manslaughter,” which is plenty bad but acknowledges the difference between killing somebody and intending to kill somebody.

Felony murder removes those normal requirements for intent or premeditation. The rule can feel necessary to affect justice when we’re talking about arson or rape or when a criminal does some kind of inherently depraved thing that results in the death of an innocent victim. I get why some people like the rule. “But I didn’t mean for anybody to die” is an unsatisfying defense when somebody winds up dead because of a criminal’s dangerous actions.

The problem is, we already have a bunch of homicide laws, full of complicated legal jargon, designed specifically to punish people who kill without necessarily forming the intent to kill. Depraved indifference to human life is a murder charge that exists for people who beat their victims to death and yet argue that they didn’t “mean” to kill anybody. Manslaughter exists for people who didn’t wake up in the morning intending to kill people but go to bed at night with blood on their hands because they lost their tempers or responded to normal situations with excessive, deadly force. Reckless or negligent homicide exists for people who truly didn’t mean to kill anybody but did something so dangerous or stupid or violent that death was a likely outcome.

Felony murder catches people who didn’t do any of those things. They didn’t kill anybody, they didn’t help kill anybody, they didn’t beat anybody, they didn’t have a dissociative break when they caught their spouse sleeping with somebody else like they were in an Adam Levine song, and they didn’t fire their guns in the air because their team won the Super Bowl. Felony murder catches people who were just there, committing some other crime. They were just around, participating in a normal, non-murder-y felony.

In fact, felony murder is also applied in situations where no murderous intent is ever established, yet somebody dies through pure accident. Say my friends and I decide to steal a car and have a joyride, but we get into a car accident as we speed away and one of my friends dies. I could be charged with felony murder. If you and some friends break into an empty store during a blackout for a round of looting, but one of your accomplices slips and falls in the aisle and dies, you can be charged with felony murder. Felony murder turns low-level crimes into full-on murder cases through nothing more than the slings and arrows of outrageous fortune.

And sure, committing crimes is “bad.” Okay? Let me be very clear about that for the intern Ted Cruz assigned to read this book to him: people should not commit crimes, and criminals should be punished.

But it is not justice to punish people—even criminal people—for crimes they didn’t commit and didn’t even intend to commit. It’s not justice to pin a murder charge on a person who was the lookout for a smash-and-grab heist gone wrong. It’s not justice to pin a murder charge on a person who robs a disco and their accomplice slips on the dance floor and dies. It’s not justice to punish somebody because they had bad judgment when picking their criminal accomplices. If your plan is just to steal some diamonds, but then your boy Mr. Blonde from the Quentin Tarantino movie Reservoir Dogs shows up and starts executing people and cutting off ears, felony murder turns your crime into mass murder.

The felony murder rule is so obviously unjust that America is the only common-law nation that still has it. (Our legal system is called a “common-law” system because our laws and rules evolve based on rulings and precedents handed down by judges. It’s distinct from a “civil law” system, more prevalent in Europe, where every law or rule is codified in a giant compendium.) When the felony murder rule originated and what its proponents were thinking is debated, but sometime in the misty past of ye olde England some British bloke wearing a wig decided to convict somebody who didn’t commit murder with felony murder, nobody overruled him, and the felony murder rule became law. The rule was in operation in England for an unknowable number of years, but it was first noted in 1716 by William Hawkins, an English lawyer, in his seminal work A Treatise on the Pleas of the Crown, which was a survey of English common law.9

Hawkins’s work and English judge William Blackstone’s more famous book, Commentaries on the Laws of England, were likely in the libraries of all American lawyers, judges, and legal theorists as they set about their project of writing laws for the new Western enslaver empire that would be called the United States of America.10 If the English lawyers said felony murder was a thing, the American ones were going to make it a thing. Americans did their British counterparts one better: they brought the felony murder rule out of common law and put it into the statutory code. The first statutory felony murder rule was codified in Pennsylvania in 1794, and it specified that killings that occur during the commission of arson, burglary, rape, or robbery could be charged as murder, just the same as regular premeditated killings.11

The astute reader will note that all of this happened in the eighteenth freaking century. Fast-forward to the twentieth century and we find that the United Kingdom—and all other countries that take their legal cues from it—have abolished the felony murder rule. The UK got rid of it in 1957; Ireland, Barbados, Antigua and Barbuda, and Tuvalu soon followed.12 Canada made the law unconstitutional for breaching “the principles of fundamental justice” in 1990.13 The United States stands alone in its continued use of this rule.

I have a guess as to why. I think that the most unjust application of the felony murder rule is the actual reason why Americans cling to it so. I think felony murder is still with us because it helps the police get away with murder.

Felony murder statutes are used to charge people with murder when the cops are the ones who do the killing. If a person tries to commit a crime and the cops show up and shoot people to death, it’s the (surviving) members of the criminal attempt who are charged with murder under the felony murder rule, not the cops. That’s true even if the cops recklessly discharge their weapons in a crowded room and shoot and kill innocent bystanders. That’s true even if the cops shoot and kill the criminal accomplices. That’s true even if the cops kill a criminal’s friends and loved ones. That’s true even if everybody except the cops is unarmed.

But wait, it gets worse: in most states felony murder applies even when the “crime” is trying to escape or evade the police. Let’s say the police attempt to stop, frisk, and question a potential suspect, but the person takes off and tries to run away. Instead of pursuing (or just letting the guy go and catching him later since we live in a surveillance state where basically nobody can stay hidden for very long), let’s say the cops open fire and try to shoot down the fleeing suspect. If they miss and hit an innocent person, the person who tried to flee can be charged with murder.

That includes car chases. If you’re pulled over by the cops, freak out, step on the gas to get away, and the cops kill somebody while pursuing you, you are charged with felony murder. If you are fleeing in your car and the cops try to shoot your tires out but miss and kill, say, another passenger in your car, or a different motorist, you are charged with felony murder.

The application of the rule even shifts the blame from the cops to the victims when the cops do one of the most dangerous things they regularly do: barge into someone’s house to serve a warrant for arrest. The situation is common: the police show up to someone’s home and, after a brief announcement (or no knock or announcement at all), break in. The suspect tries to escape or tries to resist what they perceive as an unlawful entry into their home. Shots are fired, and people die. In that situation, the suspect can be charged with felony murder, even though the victims are usually the suspect’s family members or loved ones.

The felony murder rule is unjust, but it’s also a purposefully cruel way to blame the victims of police violence instead of holding the cops accountable for their homicidal actions. Countless people are in jail, right now, convicted for the “murder” of their own friends or family because the cops showed up to their houses and shot their loved ones to death. There are countless, heartbreaking stories of people who are dealing, from behind bars, with the trauma of the loss of a family member gunned down by the police.

But I want to highlight the story of a man who is not in jail, despite police attempts to blame him for a murder they committed. I want to talk about Kenneth Walker, the boyfriend of Breonna Taylor. She was killed by Louisville, Kentucky, police.

For those unfamiliar with the saga, Breonna Taylor was a twenty-six-year-old EMT in Louisville, Kentucky. She was in her bed with Walker when police officers broke down her door to execute a search warrant on a different man, her ex-boyfriend.14 Witness accounts conflict as to whether the police clearly announced themselves before breaking down the door; Walker testified that he believed them to be home intruders.15 He reached for his bedside gun and fired a “warning shot” that struck one of the officers, Jonathan Mattingly, in the leg. Three of the officers on the scene responded by firing thirty-two bullets into their apartment, six of which hit Taylor, who was unarmed, and killed her at the scene.16

Despite immense public outcry, the officers were never charged with murder. Kentucky’s then attorney general, Republican Daniel Cameron (a handpicked ally of Kentucky senator Mitch McConnell), decided that two of the three officers, including the one who killed Taylor, were “justified” under Kentucky law.

The third officer, Brett Hankison, was fired, charged in state court with three counts of wanton endangerment, and acquitted at trial. He was then charged with civil rights violations in federal court, but his first trial ended with a hung jury.17 He was facing a retrial in October 2024 at the time this was written.18

The same federal investigation initiated by U.S. attorney general Merrick Garland that led to charges against Hankison found that three other Louisville police officers who were not on the scene that night had falsified the search warrant used to break into Taylor’s house in the first place and/or helped cover up the falsification after the fact, which was nice but did nothing to hold them legally accountable for Taylor’s death. (One has since pleaded guilty, and the other two were still awaiting trial as of the time this was written.) I am happy to note that after Cameron let most of the officers off scot-free, he ran for governor and got his whole ass kicked by a Democrat in Kentucky—Kentucky governor Andy Beshear, who won a second term by beating Cameron by five points in a deeply red state.19

While the officers who killed Taylor were neither arrested nor charged, Kenneth Walker was. He was arrested on the night of the shooting and charged with both assault and attempted murder of a police officer.20

But Walker was not charged with the felony murder of Breonna Taylor because way back in 1975, Kentucky became one of only two states to abolish its felony murder statute.21 (Hawaii is the other.)22 Walker likely would have been charged with the death of Taylor in any of the other forty-eight states. But not in Kentucky, where charging somebody with murder requires the state to prove the person actually intended to commit murder.

The police couldn’t pin their murder of Taylor on Walker, because there was no felony murder statute to use. They couldn’t prove Walker intended to kill police officers, because they couldn’t prove that Walker knew the police were breaking into Taylor’s apartment. And they couldn’t prove Walker was resisting arrest or the execution of a lawful warrant, because the warrant was falsified.

All charges against Walker were eventually dropped. That’s largely thanks to public outcry in the wake of Taylor’s death. The police—as they so often do—left out key facts about the shooting in their initial police report.23 Without the attention of activists, Taylor’s death would have been chalked up as a drug bust gone bad, and Walker would have been railroaded into a jail cell. But with public attention, the police story quickly fell apart. Walker eventually sued six of the cops (the three involved in the warrant falsification and cover-up and the three who fired their weapons on the night Taylor was killed) and the police department in civil court and settled with the department for $2 million.24

Thanks to a Republican attorney general, the cops got away with murdering Taylor, but without a felony murder statute or anything approaching intent, they couldn’t get away with erasing Walker.

Most states have not progressed as far as Kentucky on this issue, which is a sentence I can’t believe I just had to write. While there have been some notable reform efforts in places like California and Illinois, those states still cling to their felony murder rules even as they try to lessen the impact of their fundamentally unjust laws.

The most famous felony murder case— the one people learn about in law school—comes from California. It’s called People v. Stamp.25 In 1965 Jonathan Earl Stamp and Michael Koory entered a talent agency called General Amusement Company, armed, ordered all the employees to get down on the ground, and proceeded to rob the place. The office manager, Carl Honeyman—who was described as an “obese man”—suffered from heart disease, which the robbers did not know at the time. Honeyman suffered a heart attack fifteen minutes after the men made their getaway and died. Stamp, Koory, and the getaway driver, Billy Dean Lehman (who never set foot in the office), were all apprehended and charged with felony murder.

The men were convicted, and the courts upheld their conviction on appeal, finding that the killing was a “foreseeable consequence” of their theft. But that rule makes no friggin’ sense. Folks, I am what can be described as an “obese man.” Any number of things could kill me: from a two-for-one meal deal to a steep flight of stairs. But if I’m walking down the street and somebody pops out from behind a corner and yells “boo,” and I keel over and die from too much panic and queso dip, my death is not a murder. The prankster did not kill me. Death is not a foreseeable consequence from being frightened, I don’t care how fat you are.

The California rule is stupid, but some states are even worse than that—and Florida is always a good place to look for “the worst” version of any law or rule. In Florida, first-degree murder charges can be applied when a person is killed during the commission (or attempted commission) of any of a number of other crimes, including the obvious ones such as burglary, arson, sexual assault, and terrorism.26 But you can also be charged with first-degree murder if someone dies while you commit crimes such as “escape,” resisting an officer, or drug trafficking. And in Florida, the “unlawful distribution” of certain drugs that leads to the death of a consumer can result in a first-degree murder charge.

If you are convicted of first-degree murder, Floridian prosecutors can seek the death penalty. Felony murder convictions are eligible for the death penalty in many states, which is just about the deepest inversion of homicidal intent possible. Think about it: you are convicted of a murder you didn’t commit and didn’t intend to commit, that was in fact committed by the cops, who are agents of the state government. Instead of taking responsibility for the violent actions of their own officials, that same state government turns around and intentionally kills you. It’s basically like a mobster whacking a rival and then killing all the witnesses. The legal, moral, and logical inconsistency of the felony murder rule boggles the mind.

I say “technically” because the Supreme Court has tried, at least, to rein in the Kafkaesque murder loop. In a 1982 case called Enmund v. Florida, the court ruled that to be sentenced to death for felony murder, the convict had to play more than a “minor” role in the underlying crime.27 The facts in Enmund involved the robbery and slaying of two elderly people in a farmhouse in Florida. One of the criminals was in a car parked on the side of the road far away from the farm to help the robbers escape. Once apprehended, the getaway driver was charged with felony murder, convicted, and sentenced to death. The court ruled by a narrow 5–4 margin that while the getaway driver could still be charged with murder, the application of the death penalty was unconstitutional under the Eighth Amendment as cruel and unusual punishment for a person who played such a minor role in the underlying crime.

But the Supreme Court undercut its own ruling just a few years later. In a 1986 case called Tison v. Arizona, the court ruled that the death penalty could be imposed in a felony murder case in which the convict played a “significant role” in the underlying crime.28 In Tison, two brothers had helped their father escape from prison— the father was serving a life sentence for killing a prison guard during a previous attempted jailbreak. I try not to be judgmental, but I think the father might have been a bad dude. Subsequent to the successful escape in Tison, the father and the brothers abducted and robbed a family. During the robbery, the father shot and killed some members of the family, and the brothers were charged with felony murder and sentenced to death. In a narrow 5–4 decision, the court ruled the brothers’ death sentence was constitutional. The court said, “The Eighth Amendment does not prohibit the death penalty as disproportionate in the case of a defendant whose participation in a felony that results in murder is major and whose mental state is one of reckless indifference.”

For the legal nerds playing along at home, the vote that flipped between 1982 and 1986 was Associate Justice Byron White.29 White was the only Supreme Court appointment of President John F. Kennedy, and he rode the fence so hard on death penalty issues that I doubt his mortician could remove all the splinters from his ass when he died. White voted to abolish the death penalty in 1972, then voted to reinstate it in 1976. While technically a member of the liberal Warren Court who made crucial votes to expand the scope of civil rights in this country, he never really got along with Chief Justice Earl Warren and preferred the company of the arch-conservative chief justice William Rehnquist—but he did wait until 1993 to retire under Democratic president Bill Clinton, so he wasn’t all bad. Clinton nominated Ruth Bader Ginsburg to replace White, which is somewhat hilarious considering White voted against abortion rights in Roe v. Wade in 1973 and in Planned Parenthood v. Casey in 1992.

In any event, most states are not like Florida; some explicitly exclude the death penalty from their felony murder statutes. However, in some of those states, the sentence for a felony murder conviction is life without parole. The worst felony murder statute that doesn’t include the death penalty exists in the state that adopted felony murder first: Pennsylvania. Its law is both broad and harsh. Pennsylvania calls felony murder “second degree murder,” and the statute is designed to capture just about everything.30 It reads, “A criminal homicide constitutes murder of the second degree when it is committed while [the] defendant was engaged as a principal or an accomplice in the perpetration of a felony.”

Pennsylvania courts have interpreted that law in the broadest possible way. Intent doesn’t matter, who caused the death doesn’t matter. If a felony is committed and someone dies, everybody who merely participated in the crime gets charged with felony murder. The fact that the state doesn’t put people to death seems to have allowed Pennsylvania to escape Supreme Court scrutiny under the Eighth Amendment. In 2015, the Pennsylvania Supreme Court upheld the conviction of a man who stole a guy’s wallet.31 The victim tried to get the wallet back and some other guy shot the victim in the back. The guy who tried to abscond with the wallet without shooting anybody got convicted of felony murder.

Pennsylvania imposes a mandatory minimum sentence for felony murder if the perpetrator is over eighteen: life without parole.32 This seems like a good time to mention that Pennsylvania has the second-largest number of people serving life without parole (behind Florida) and that 31 percent of Pennsylvania’s life sentences are being served by people convicted of second or third-degree murder.33

And most of those people are young. According to the Sentencing Project, “In Pennsylvania, nearly three-quarters of people serving [life without parole] for felony murder in 2019 were age 25 or younger at the time of their offense.”34 It’s one of the most obvious injustices behind felony murder statutes: the rule supposes that people should be held accountable for deaths that happen in the course of crimes because those deaths are foreseeable outcomes from criminal behavior. But it punishes people who, cognitively speaking, are not yet fully developed adults who can completely game out all of the horrible consequences of their actions. We are often punishing people who are primarily guilty of making bad choices when it comes to their childhood friends. We’re taking young people and throwing them away for the rest of their lives for crimes that are fundamentally committed by other people.

I shouldn’t even have to tell you that this unjust, draconian law is disproportionately brought to bear against young Black defendants. I mean, that’s obvious, right? If there is an unjust criminal law in this country, you can best believe Black people get the worst of it. In Pennsylvania, 70 fucking percent of people convicted of felony murder were Black, and the proportion rises to 80 percent if we consider all people of color.35 Black people make up only 12 percent of Pennsylvania’s population, by the way.36

You can find these kinds of racial disparities all over the country. If a state has a felony murder rule, Black people are more likely than white people to be convicted under it. The scholarship suggests that the problem comes from a fairly common version of Americanstyle racism: white people get to be individuals, Black people do not. People fall for the implicit bias of white individuality all the time. If a Black guy talks aloud in a movie theater, he gets tagged with the stereotype “The Blacks like to talk during movies.” If a white guy does it, he retains his individuality. People will say, “John is a dick who likes to talk during movies,” not “Whites won’t shut the fuck up.” Again, this happens often: “Black people don’t tip” versus “Hawthorn Cornelius ‘Chip’ Westinghouse III is a cheapskate who doesn’t tip.”

The bias is annoying socially, but in a courthouse, when it happens on a jury, it’s the difference between getting a second chance and getting sent to jail for the rest of your life. Studies suggest that juries treat white people as solely responsible for their crimes, even in group situations, while Black people are subjected to group responsibility, regardless of their individual culpability. One study published in the Denver Law Review explains it this way: “Implicit racial bias has led to the automatic individuation of white men who are involved in group crimes, while at the same time created automatic de-individuation for Black and Latino men in similar situations, rendering these two doctrines complicit in state sanctioned racialization.”37 To put that in English: The white burglar who shoots someone is viewed as wholly responsible for his own crime, while his thieving accomplices are responsible for their own nonviolent actions. The Black or Latino criminal is viewed as responsible for actions of the entire group, including one group member’s decision to kill somebody.

That felony murder is applied in a racially biased way should be obvious. What’s less obvious is the gender bias in the application of the rule. Not many studies have looked into the overall statistics on women being charged with felony murder, but what we do know is troubling. A report out of California showed that 72 percent of the women jailed there for felony murder took no part in the underlying homicide, compared with just 55 percent of men imprisoned under that state’s felony murder rule.38 That means that if you’re a man who is just there when your buddies kill somebody, you have a much better chance of getting off without catching a murder charge than you would if you’re a woman who is just there when your boyfriend kills somebody.

In Illinois, one-quarter of all people serving time for felony murder are women, which is shocking given that only 5 percent of people serving time for actual premeditated murder in Illinois are women.39 The musical Chicago has a popular song called “Cell Block Tango” about the “six merry murderesses of Cook County jail” who . . . allegedly . . . murdered their intimate partners—but in reality most of those ladies today would be in jail for being around while those intimate partners murdered someone else.40

Speaking of intimate partners, felony murder reform advocates claim that a majority of the women incarcerated for felony murder are in abusive relationships and are being criminalized for “survival acts.” Things like driving the getaway car for an intimate partner who threatened violence against them or their children if they didn’t take the wheel. This is, of course, true of women criminals generally. According to a 1999 Department of Justice report, six in ten women who are in state prison for any violent crime at all claim to have been physically or sexually abused in the past.41 But the felony murder rule is essentially tailored to punish women, especially young women, who are trapped in abusive relationships, if their abuser kills someone else before he kills them.

When you understand that the felony murder rule is predominately applied to young people, Black people, and women who are held collectively responsible for the actions of a group, it suddenly becomes not surprising at all that the rule wasn’t applied to the collection of addled middle-aged white men who attempted a coup d’etat on January 6. It becomes almost obvious that the January 6 rioters would be held accountable only for their individual, Trump-inspired actions instead of being made to answer for the violent behavior of their entire mob.

Oh, they should have been charged with felony murder for the people who died as the result of the rioters’ actions, if felony murder is going to be a thing. I’ve been focusing on state statutes that encapsulate the rule, but there is a federal felony murder statute as well. It says that a person can be convicted of murder, without forming the intent to murder anyone, if the death occurs “in the perpetration of, or attempt to perpetrate, any arson, escape, murder, kidnapping, treason, espionage, sabotage, aggravated sexual abuse or sexual abuse, child abuse, burglary, or robbery; or perpetrated as part of a pattern or practice of assault or torture against a child or children.”42 Even if you don’t think the Capitol rioters committed treason (and . . . they committed treason), they most certainly committed “burglary,” which is simply defined as unlawfully entering and staying in a building with the intent to commit another crime.

Federal courts have limited the federal felony murder rule to say that the deaths must be a “foreseeable” result of the crime. But here’s the thing: death was an entirely foreseeable result of storming the motherfucking U.S. Capitol. The probability that people would die is at most one step removed from starting a land war in Asia. That some of these people were too stupid or too addicted to Fox News to appreciate that breaking into the Capitol to try to overturn the results of the election would lead to death is no bar to a felony murder conviction.

At least, it wouldn’t have been if the January 6 rioters were Black. January 6 would have gone down differently in lots of ways if a mob of Black people had come together to attempt a coup, not the least of which is that the police would have opened fire on such a mob of Black people before they got close enough to the building to see a window, much less break one.

But I promise you on Malcolm X’s grave that if a predominately Black group of rioters attacked the government and a bunch of people wound up dead, felony murder would have been used to place some of those people in jail for the rest of their natural lives. Indeed, since the federal felony murder rule allows people to be charged with first-degree murder, and since capital punishment still exists at the federal level thanks to people like Justice Byron White, in the bizarro world in which Black people tried to overthrow the government, at least some of them would have been put to death for murders committed by others.

The solution to this rank injustice is not to get white prosecutors like Merrick Garland to find the courage to charge white guys for their culpability in group behavior. I’ve said many times that the goal of criminal justice reform is not to treat white people like Black people. I wouldn’t wish being treated like a Black criminal defendant on my worst enemy, Justice Sam Alito. Instead, the goal is for the criminal justice system to treat Black people with as much grace, mercy, and individual accountability as it treats white men.

The way to fix this problem is for America to join the twenty-first century, or just catch up to the twentieth century, and abolish its felony murder rules. It’s a bad law even when it is applied to all people equally, and an unconscionable one when you realize its application disproportionately targets people of color and abused women. If we’re not going to use the rule to charge white MAGA rioters who literally attack the government and get people killed, then it certainly shouldn’t be used to charge homies and girlfriends who didn’t mean to kill anybody. It certainly shouldn’t be used to punish family members whose loved ones are gunned down by the police.

Murder is a crime that should require the intent to kill. That’s how it works pretty much everywhere else in the world. It’s not too much to ask to live in a country where everybody convicted of murder actually killed somebody.
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WHY DO WE GIVE WHITE GUYS A LICENSE TO KILL BLACK PEOPLE?


Did you know that Geraldo Rivera has a brother, named Craig Rivera, who is also a broadcaster? I know this because back in the day, very early in my journalism career, I got a call from Geraldo’s producers asking me to do a television segment with Craig.

It wasn’t a normal “talking heads in boxes” TV appearance. Craig had a running segment on Geraldo’s Fox News show, Geraldo Rivera Reports, called “Craig Investigates,” where Craig would go out into the country, among “regular Americans,” and ask them questions about whatever hyped-up culture war issue Fox was pimping that week.

My call came in the aftermath of George Zimmerman’s murder of Trayvon Martin. I had been writing a lot about lax gun laws and racism and how the two intersect and inevitably lead to the deaths of innocent young Black people. Craig wanted to challenge my takes by sending me to a gun store in New Jersey.

That could seem like a non sequitur, unless you understand the ammosexual brain. You see, their standard view is that liberals are both afraid of guns (because we don’t know how to be “real men” who handle their problems with violence) and ignorant of how guns work and of guns’ allegedly life-saving properties. Taking a bog-standard liberal like me to a gun store works as a response to the slaying of Martin because once there, I’d surely expose myself as a wuss who simply doesn’t understand how to defend himself.

It was a dumb idea for a segment, but I was down to clown. I was young, eager to do more television, and totally comfortable being uncomfortable around guns. I am, in fact, squeamish about pumping hot lead into another human being until they suffer enough internal trauma that they no longer live. I imagine I could do it in a kill-or-be-killed type of situation, but I don’t live in a goddamn thunderdome and thus have never had to put that theory to the test. If Katniss Everdeen found a way to win the Hunger Games without straight murdering every single person she encountered, I’d like to think there’s a good chance I can get through my entire life without committing a homicide.

I was totally willing to forcefully defend my effete, northeastern, liberal stance to Fox viewers who are used to liberals who try, unsuccessfully, to hide their effete, northeastern, liberal sensibilities. I wasn’t going to pretend to know more about guns than I do or to be more comfortable with killing than I am. I was going to affably explain that the gun store owner, Craig, and everybody in the store were fucking lunatics whose pathetic need to feel strong with a gun made them the actual wussies. I may be afraid of guns, but these assholes are the ones who still need a night-light.

My principal objection to the segment was that they wanted me to go to Jersey, but once Fox said they’d provide a car, I was in.

A few days later, I stuffed my fat, bespectacled ass into a suit (looking every bit like the bookish, soft liberal I was to play) and was driven to some faraway place across the Hudson River. I do not recall the name of the gun store, or the names of men I spoke to, or the make and model of the guns they brandished. I spent most of my time questioning why anybody would need any of these weapons. I do know that I pissed off the gun store owner, because he was showing me some kind of handgun, and I said something to the effect of, “You’re saying this is what you use if you are clumsy and lack the skill or hand-eye coordination to operate a bow and arrow?”

The store owner, agitated and still holding the weapon, asked me, “What would you do if somebody broke into your house and threatened you and your family with one of these?” This, of course, is the baseline fear that I believe prompts most ammosexuals to purchase a compensation device: the fear of home invasion. It’s so pervasive among that set that every gun reform advocate has been asked that question hundreds of times. We all have our standard answers to the question. I gave the owner mine.

“If possible, I’d run,” I said.

“WHAT?!” responded the store owner.

“If an armed man broke into my house, I’d run away at the first opportunity,” I repeated.

“You’d run away from your own house,” a suddenly interested Craig Rivera chimed in.

“Yes.” I repeated for the second time.

“What about your wife?” asked Craig.

“She’s faster than me,” I accurately told him.

I don’t know if the segment ever aired. I didn’t watch Geraldo, obviously, and certainly wasn’t going to start just because I may have been on. I do know I was never invited back on the show . . . even though I gave them exactly what they thought they wanted.

My response, while shocking to gun-addicted segments of our country, was a fairly standard application of the legal doctrine known as the “duty to retreat.” The duty comes to us from English common law, which consists of the precedents and rulings made by judges in England sometime after William, Duke of Normandy, whupped the entire island until he got to Scotland. The doctrine stands for the simple and exceedingly reasonable premise that deadly force may be used only when all other reasonable options have been exhausted.

I know that in our toxic masculinity–bred culture “retreat” is a dirty, nearly unforgivable word. It’s worse than “surrender,” because at least surrendering implies a battle was waged and lost. Retreat implies backing down without a fight. It implies cowardice. American presidents do not like to say the word “retreat,” even when they order a goddamn retreat. Richard Nixon said we were getting “peace with honor” when we ran away from Vietnam.1 Joe Biden said we were “ending,” or concluding, operations in Afghanistan when we retreated from America’s longest war.2 George Washington was a crap battlefield general but a master of the organized retreat. He won the Revolutionary War by running away when all seemed lost and keeping his army together to lose another day. I could make an argument that this entire country would be different and better if we remembered Washington as the Great Retreater.

I wish I could relabel the duty to retreat as something else— perhaps the “duty to explore all options” or the “duty to live and let live”—something that wouldn’t make American men’s penises feel sad when it’s invoked. Nonetheless, despite its bad marketing, the duty to retreat is a foundational principle for living in a civilized society. You shouldn’t kill somebody unless you have to. Sure, there will be edge cases where reasonable people disagree on whether they simply had to take another life. But all that the duty to retreat requires is that nonhomicidal options are taken . . . if it is safe to do so.

If some maniac is threatening to kill you, and you can safely walk away, you should just walk away. If somebody breaks into your school and starts shooting people and you can safely flee, you should flee. If you can’t retreat safely, then you should, of course, defend yourself by any means necessary. But if you can retreat safely, you should. The duty to retreat wants you to deal with violent individuals the way we’ve all been taught to deal with fire: run away from the danger and wait for the professionals to handle it. Nobody tells you to stay inside a burning building with a bucket of water to show the fire who’s boss. They tell you to get on the ground, retreat from the flames, and get outside.

In this way, the duty to retreat is not only the appropriate moral stance it’s also the most pragmatic way to stay alive. You are much more likely to survive an encounter with an armed individual if you don’t start shooting at them. This is especially true in theft crimes like burglary and robbery. If a mugger asks for your wallet, give it to them. Don’t try to quick draw them like you’re Billy the freaking Kid. You’re not even Emilio Estevez. Sacrifice your wallet, withdraw, and live long enough to receive new credit cards in the mail.

Most people who object to the duty to retreat gloss over the phrase “if it is safe to do so.” But that is actually critical to the entire concept. Nobody is required to put themselves at risk, just to run away. Nobody who is backed into a corner is required to cower there. Indeed, in most violent encounters, retreat is not an option. If somebody is trying to kill you on the Orient Express, you don’t have to jump off the moving train like you are James Bond. And you don’t need a license to kill in order to defend yourself. The duty to retreat applies only to situations where a person can reasonably, safely, and without much effort, get away.

To put that in criminal law terms: the duty to retreat does not take away anybody’s legal right to self-defense. Self-defense is what lawyers call an “affirmative defense” to a homicide charge. You kill somebody. The cops arrest you and charge you with murder. You go to court and say, “No, no, no, I had to kill that person to defend myself.” Since you agree that you killed the person, you are not presumed innocent. Instead, the onus is on you to convince a jury that you had no option other than the use of deadly force to stay alive. If you convince the jury, you go home. Your homicide is justified. If, on the other hand, the jury feels that there were reasonable, safe, and nonhomicidal measures you could have taken to defend yourself, you go to jail. Nobody is convicted for “failure to retreat.” Instead, people are convicted for murder, manslaughter, or “imperfect self-defense” (which means you honestly thought you had to use deadly force to defend yourself but were demonstrably and unreasonably wrong and thus are still guilty of homicide, albeit with a reduction in the severity of your punishment).

For every thirty or so homicides in America, one is a justifiable self-defense homicide.3 That figure shouldn’t surprise people. Killing is not usually a defensive action. Most people, most of the time, have some safe, reasonable option other than killing somebody. The duty to retreat simply captures the idea that deadly force is a last resort, not a preferred choice.

The question about whether homicidal self-defense was reasonable or justified under the circumstances has been the critical question in probably every self-defense trial since dudes started fighting with rocks. But the invention and codification of private property inexorably led to the biggest, oldest, and most famous exception to the duty to retreat—what has become known as Castle Doctrine.4 Sometime in the seventeenth century, the English decided that the duty to retreat should not apply to situations where a person is violently threatened in their own home. The idea that “a man’s home is his castle,” and thus he can murder intruders in his castle as if he were an elf on the walls of Helm’s Deep, is why we call this exception Castle Doctrine. There is no duty to retreat from one’s own home.

There is also no duty to retreat from one’s own business because, of course, capitalist societies treat a home and a business as essentially the same thing for the purposes of shooting people who enter illegally. I could make an argument that whatever level of defense we’re willing to contemplate for a family dwelling should not apply to the damn McDonald’s, or Target franchise you may own, but I don’t feel like pulling out my translation of Das Kapital right now.

Castle Doctrine is a principle that gets rolled into an argument for self-defense. Normally, you can’t kill somebody who is threatening you unless your life is in danger. But in a Castle Doctrine case, a homeowner can kill somebody who has illegally entered (or attempted to enter) their home, even if the homeowner’s life is in no immediate danger. The homeowner is still claiming selfdefense, but to make that affirmative defense, the homeowner need only show that they reasonably believed an intruder could be armed or dangerous.

The implications of this doctrine are shocking, or at least they would be if we weren’t all so used to them. It completely warps the normal inquiry into self-defense, because it allows people to kill when their own lives are not in any provable danger. It’s a “shoot first, ask questions later” principle embedded into the very core of our laws.

As you may have guessed, I think Castle Doctrine is a pretty dumb concept as an intellectual matter. Look, I’m a parent. A home invasion scenario, where my wife and children are present and threatened, is pretty much the scariest thing I can think of. I’m not a gun owner because (say it with me now) keeping loaded firearms in a house with small children is dangerous, ineffective, and fucking stupid. But I do have weapons—blunt force or stabbing weapons, like I’m the damn Terminator 3000—stashed throughout my home. If my family’s life were in imminent danger, I’d use them. But if not (allow me to repeat for the third time), I’d gather my family and run away. I’m not trying to get into a deadly shootout to defend my pride and my PlayStation. I’m trying to keep myself and my loved ones alive.

Castle Doctrine is unnecessary if all we’re concerned about is people’s ability to defend themselves while they’re in their own home. Normal self-defense standards are more than enough to account for deadly and terrifying, but thankfully rare, instances of murderous home invasions. If somebody is trying to kill you, you may, of course, try to kill them first, no special doctrines or property ownership required.

And, if we may speak as adults who are aware of how the world works, people are not arrested and charged with a homicide if they kill armed intruders who have successfully broken into their homes. Remember, you don’t have to prove self-defense if you’re never charged with a crime. For example, Nancy Pelosi’s husband would have been well within his rights to kill the man who entered his home and attacked him; that would have been a classic Castle Doctrine case, and he, of course, would not have been charged. Prosecutors are simply not going around charging people who kill would-be rapists or ax murderers inside their bedrooms and forcing them to prove self-defense in a court of law. Come on. The only people who catch charges for killing home invaders that make it all the way to their bedrooms are people who are like, “Oh no! The man I shot to death for invading my house just so happened to be my wife’s lover, who thought I wasn’t home. Who knew? Wait, why are you arresting me, officer, haven’t you heard of Castle Doctrine? I thought this was America!”

Castle Doctrine is used only in edge cases where legitimate selfdefense can’t be established. It’s primarily used in cases where the homeowner was in no danger but was nonetheless afraid. Castle Doctrine should be called “Coward’s Doctrine,” as it is most often invoked by people who get scared when they hear a bump in the night.

Indeed, when we see Castle Doctrine used in our modern society, it’s often not even in defense of a killing that happens inside anybody’s house. Instead, it’s invoked by people who shoot people who were merely on their property. Castle Doctrine isn’t being used to justify shooting home invaders; it’s being used to justify shooting trespassers. And it should almost go without saying that in many cases the trespassers ended up in another person’s yard or driveway by pure accident.

Two high-profile shootings from April 2023 highlight the problem. In Upstate New York, two cars carrying a group of friends mistakenly drove down a long, dark driveway in the small town of Hebron looking for a friend’s house in the area.5 Authorities say the cars were in the driveway for a short period of time and both had already begun backing up to leave. But they couldn’t get away before the homeowner, sixty-five-year-old Kevin Monahan, went out on his porch and, without any other provocation, fired two 20-gauge shotgun shells at the last vehicle, which had four people in it. He killed the woman in the passenger seat, twenty-year-old Kaylin Gillis.6

In Kansas City, Missouri, two days before, sixteen-year-old Ralph Yarl went to pick up his younger brothers from a playdate.7 Yarl, who was unfamiliar with the neighborhood and didn’t have his cell phone, rang the doorbell of the home that he thought his siblings were visiting. But it was the wrong house and, after a longer-than-usual wait, Yarl says the interior door cracked open, and he moved to open the storm door, assuming it was the family hosting his brothers. Instead, the homeowner, eighty-four-year-old Andrew Lester, shouted, “Don’t come here ever again,” and shot Yarl twice through the locked glass storm door: once in the arm and once in the head. Yarl, miraculously, survived the shooting.

Both Monahan and Lester were arrested. (Both shooters were old white men, but here’s where I tell you that Gillis, Monahan’s victim, was a white woman, while Yarl, Lester’s victim, was a Black boy and let you figure out why Monahan was arrested shortly after a standoff when the cops showed up, while Lester was taken into custody overnight, released, and only surrendered to police the following week after an intense public outcry.)8 Both men were charged with crimes. (Monahan for second-degree murder, reckless endangerment, and tampering with evidence; Lester for first-degree assault and armed criminal action, but that’s because Missouri does not have an “attempted murder” statute—all failed murders are first-degree assault there.) Both men pleaded “not guilty” and claimed their actions were taken in self-defense.

That’s where Castle Doctrine comes in. Neither of these men has a legitimate claim for self-defense. Monahan shot at a car in his driveway; Lester shot at a kid from behind a locked storm door. Neither of these men were in any imminent danger. Both of their victims were entirely unarmed. Neither of these men were threatened with deadly force of any kind. Absent Castle Doctrine, absent the idea that homeowners are entitled to meet mere trespass with deadly force, these men had no defense. They’re just murderers or attempted murderers, respectively.

Monahan was convicted by a jury of all charges in January 2024 and sentenced to maximum 26⅓ years to life in state prison.9 As of this writing, Lester’s criminal trial is scheduled for October 2024, and he remains free on bail.10 But even a robust interpretation of Castle Doctrine still requires the use of deadly force to be “reasonable” under the circumstances, and neither of these two shooters’ actions seems reasonable to me. Eventually, it will be up to a jury to decide his fate.

I had doubted that a jury of Upstate New Yorkers would deem that shooting at white women from your porch is “self-defense.” I have somewhat less confidence about how a Missouri jury will view shooting Black teenagers on your porch, but the Yarl case has gotten a lot of attention, and the teenager is thankfully alive and will be able to testify against his assailant. I hope for justice.

I think the larger problem here is that these white men, and thousands—more likely millions—just like them, feel justified in using deadly force against perceived trespassers who present no credible threat to their safety. They feel entitled to kill people on their property as if those human beings are vermin digging holes in their lawns. They think the law is on their side, or should be, and seem honestly quite surprised to learn that killing people on their own property can be considered a crime. I don’t know where these two elderly white men get their news, but I’ll bet all the money in my pocket that they’re more likely to have seen me on Geraldo at Large than to have read any of my work. I’ll bet they’ve been culturally primed to think that home invasion is a common thing, and they have a right to shoot trespassers without first considering other options.

Castle Doctrine is a dumb and unnecessary principle because people already have the right to defend themselves from violent attacks in their own home without availing themselves of any special legal privileges. Castle Doctrine is an argument, made by a killer, and that argument can be rejected by juries at criminal trials. Castle Doctrine doesn’t need to be repealed; it needs to be ignored.

Unfortunately, there’s a version of Castle Doctrine that cannot be ignored—a version that projects Castle Doctrine outside of one’s home, to any sidewalk, street, parking lot, or other physical place. A version pushed and promoted by the National Rifle Association that allows any yahoo with a gun to shoot first and ask questions later whenever they feel momentarily afraid of a Black person existing near them. The bad law that must be repealed is Chapter 776.012 of Florida’s state code . . . more commonly known as Florida’s stand-your-ground law.11

I had to go full Rachel Maddow on everybody with that long wind-up because the only way to understand the stand-yourground law is to understand that in its simplest forms all it does is remove the duty to retreat from any situation: “Stand your ground” as a moniker makes sense only in opposition to “duty to retreat.” In this way, stand-your-ground simply extends Castle Doctrine to any place a person is legally allowed to be.

Because of that, stand-your-ground adopts every stupid and violent problem associated with Castle Doctrine and extends the inane, toxic, testosterone-fueled violence to potentially everywhere. Instead of needing to show that your life is actually in danger in states with stand-your-ground, all you have to do is show that you were threatened or just felt threatened in any place you were legally allowed to be. Walking down the street and somebody threatens you and tries to snatch your purse? Pull out your Berretta and stand your ground.12 Get into a fender bender and the other guy tries to drive away without exchanging insurance information? Pop the trunk, grab your shotgun, and stand your ground.13 Somebody cuts you in line and starts shouting slurs and invectives at you? Reveal your AR-15 and stand your ground. Stand-your-ground turns being frightened in public into a justification for murder.

Right now twenty-eight states and Puerto Rico have some version of Stand Your Ground laws, and at least ten of those states specifically use the phrase “stand your ground” in their statutes.14 But the first Stand Your Ground law is still the worst, and that one comes from Florida. Here’s the legalese of it, which isn’t all that complicated if you understand what the duty to retreat is and how they’re taking it away:


(1) A person is justified in using or threatening to use force, except deadly force, against another when and to the extent that the person reasonably believes that such conduct is necessary to defend himself or herself or another against the other’s imminent use of unlawful force. A person who uses or threatens to use force in accordance with this subsection does not have a duty to retreat [emphasis mine] before using or threatening to use such force.

(2) A person is justified in using or threatening to use deadly force if he or she reasonably believes that using or threatening to use such force is necessary to prevent imminent death or great bodily harm to himself or herself or another or to prevent the imminent commission of a forcible felony. A person who uses or threatens to use deadly force in accordance with this subsection does not have a duty to retreat [emphasis mine] and has the right to stand his or her ground if the person using or threatening to use the deadly force is not engaged in a criminal activity and is in a place where he or she has a right to be.



Did you notice that in Florida (as in most other Stand Your Ground states), you can use deadly force when your life is not in danger and to stop the commission of a felony or what you perceive to be a felony? If you think someone is breaking into a car, even if it’s not your fucking car, you can stand your ground and shoot that person . . . who you will probably find out later was breaking into his own goddamn car.

Florida passed this atrocious and violent law in 2005, but most people (including me) were not aware of it until the 2012 murder of Trayvon Martin. Martin was killed by George Zimmerman while Martin was walking home from a store. Zimmerman claims to have been following Martin—a Black teenager—because he said Martin looked out of place in Martin’s own neighborhood. Zimmerman claims Martin attacked him, and he was forced to kill Martin in self-defense.

I’m not going to relitigate the entire Martin/Zimmerman saga here because technically it wasn’t a Stand Your Ground case, and a lot of people have pointed that out to avoid talking about Stand Your Ground. But that’s like when Senator Mike Lee of Utah says, “Our form of government in the United States is not a democracy, but a republic”—as if Nicolas Cage had just showed the senator what the Constitution looks like under a black light—and then uses that alleged insight to justify whatever antidemocratic rule or legislation he’s going on about.15

I don’t mean to suggest that Stand Your Ground had nothing to do with the Martin killing. The very idea that Zimmerman was entitled to stalk and harass a Black teen comes from this gross statute that authorizes any killing in the name of preventing perceived felonies.

I mean only to point out that, because Zimmerman could establish neither that he was legally allowed to be doing the things he was doing nor that Martin was committing or about to commit any crime, Zimmerman could not avail himself of the absolution that Stand Your Ground would have provided. Zimmerman’s trial was a straight-up self-defense defense, and he is a free man because there is no God and because a white-ass Florida jury believed that asshole when he said that a Black teenager was whupping his ass and so he just had to shoot him to death.16

The horrible reality that highlights how dastardly Stand Your Ground can be is this: if the Zimmerman case had been able to invoke Stand Your Ground, there wouldn’t have been a trial at all. That’s because the most important function of these kinds of laws is that they preemptively justify homicidal self-defense. Castle Doctrine, as I’ve explained, is a defense raised at trial when a shooter is trying to prove they acted in self-defense. But Stand Your Ground laws bypass that self-defense argument and grant killers immunity from prosecution in the first place, if they fulfill Stand Your Ground requirements. If a shooter can establish they were legally allowed to be somewhere and felt threatened, and the cops believe them, then they can’t be prosecuted and aren’t forced to defend themselves at a criminal trial at all.

That is the literal reason why these laws are here, and their evil-genius design was cooked up by the NRA, which pushed and promulgated the Stand Your Ground statutes in the first place.17 According to the NRA, Stand Your Ground was necessary to save people from unnecessary legal complications after they killed somebody in self-defense. You know, pesky complications like actually proving that they needed to kill somebody to defend themselves.

Florida passed its Stand Your Ground law, at the behest of the NRA, in response to an otherwise standard-issue Castle Doctrine case surrounding the killing of a FEMA worker, Rodney Cox.18 The Cox killing was the alleged example for why Stand Your Ground was needed to save self-defenders from legal troubles.

So let’s talk about that case. Cox was a thirty-five-year-old contractor from North Carolina who went down to Pensacola, Florida, on November 2, 2004, with a friend to work as a freelancer for the Federal Emergency Management Agency after September’s Hurricane Ivan. For lodgings, he was staying by himself in a trailer that a stranger let him park in their driveway. Early on the evening before his death, Cox called 911 to report what he said was a domestic violence situation, but when the cops showed up, he said that he believed somebody was trying to break into his trailer. Cops reported that he was agitated and admitted to having been drinking. Cox then said he didn’t want to stay there anymore, and the cops say they watched him get into a car driven by a man who had promised to take him to a hotel. He later called his mother, telling her he was on foot looking for a place to stay and asking her to come get him and take him home to North Carolina the next day.

To this day, nobody knows how or why Cox ended up over a mile away from his trailer, near no hotel, at the property of James and Kathryn Workman. The Workmans had initially been displaced by the same hurricane, unable to live in their house, but came back because they were worried about looters who were reportedly stealing from unoccupied homes after the storm. The Workmans were staying in an RV, parked in their driveway, to keep watch over their home.

At some point during the night, fifty-six-year-old Kathryn looked out of the window of the trailer and saw a man walking up to their empty house, just twenty feet away. It was Cox. James, seventy-seven years old, grabbed a .38 caliber handgun and went outside, while Kathryn called 911. James fired a warning shot into the ground.

Cox, who was unarmed, ran toward the Workmans’ trailer and got inside. The two men fought, with Cox bear-hugging James at one point. During the altercation, James was able to get off two more shots, striking Cox in the abdomen and thigh. Cox quickly died of his injuries.

I know hindsight is 20/20, but I would argue that the safest thing for a seventy-seven-year-old man to do is not go outside and start shooting at potential looters casing your unoccupied home. Let. The Bad Guys. Have. Your. Stuff. It’s just stuff! What the fuck is wrong with people? What if Cox had been armed? What if he had been quicker and stronger than an elderly man and his trusty .38 could handle? James put himself and his wife in incredibly more danger by confronting Cox than if he had just let his wife call the cops and waited for them to arrive. He still could have shot anything that actually came through the door to his RV and actually threatened his life.

Nonetheless, I cannot legally fault James for the shot that killed Cox. At the time the fatal shot was fired, James was clearly acting in self-defense. This isn’t a close case. James was inside his living quarters, with his wife, trying to fight off a thirty-five-year-old man who was attempting to physically restrain him. Any reasonable person would perceive their life to be in imminent danger. Killing Cox at the moment was tragic but justified.

That’s how Florida prosecutors saw it too. James was never arrested or charged with a crime. After a three-month investigation, the State Attorney’s Office in Pensacola determined that the homicide was a justified use of self-defense. As I said earlier, in the real world, prosecutors do not arrest and charge people with murder for killing people who invade their homes. Prosecutors probably looked at the situation longer than they normally would because it is cosmically tragic for displaced hurricane victims to kill a person who was only in the state to help by working for FEMA. But people who did what James Workman did are almost never charged with a crime. Even if he had been, by some inane prosecutor with a submission kink for losing cases, a jury of his Florida peers would surely have acquitted him.

So, how does this case turn into Stand Your Ground? Well, the main reason is that Republicans lie. Florida Republicans lie more than most, and they lied all the time about this case. Florida State Senator Durell Peaden introduced the Stand Your Ground bill in 2005, and he said that it was crafted specifically with the Workmans in mind. Only he left out the actual facts of the case. On the Senate floor, Peaden said, referencing the Workmans, “You’re entitled to protect your castle. Why should you have to hire a lawyer to say, ‘This guy is innocent’?”19

You now know this narrative is simply false! The Workmans were never in any real danger from prosecutors. They were never arrested or charged. They’re not “innocent”—James Workman did in fact kill somebody—but it was an easily justifiable homicide. They had no need of Stand Your Ground to avoid criminal responsibility. The only reason the case even made the news was because Cox was there to work for FEMA. If Cox had been a random drunk guy, the case might have been closed on the night of the killing.

Stand Your Ground passed unanimously in both chambers of the Florida legislature based on the idea that people like the Workmans need complete prosecutorial immunity when they shoot intruders inside their own home, even though the Workmans were never prosecuted. And the law extended Castle Doctrine logic to every place outside of one’s home, even though James Workman shot a man who was in his home. Republicans never let facts get in the way of their shitty legislation.

In an interview Senator Peaden gave in 2012 after the Martin killing, he couldn’t even recall by name the Workmans—the very people he had claimed inspired the first-in-the-nation Stand Your Ground legislation.

Peadon died in 2015, but another Republican sponsor of the bill, Dennis Baxley, was, at the time of this writing, the president pro tempore of the Florida Senate. Baxley is a real piece of work. In addition to Stand Your Ground, Baxley helped kill a three-day waiting period on assault weapons purchases in the wake of the 2018 Parkland school massacre, opposed the removal of Confederate monuments (one of his ancestors was a Confederate soldier, he proudly pointed out), introduced legislation to require Florida schools to teach skepticism about evolution and climate change, and believes in replacement theory and uses his concern about white birth rates to justify his opposition to abortion rights.20 He’s also the sponsor of the Senate version of Florida’s “Don’t Say Gay” law, which . . . you know what, I’m going to make that trash legislation a different chapter in this book. I fucking hate Florida.21

Anyway, in 2004, Baxley was given one of the NRA’s highest honors, the Defender of Freedom Award. In 2005, he worked closely with the NRA and the conservative American Legislative Exchange Council (ALEC) to write the Stand Your Ground legislation.22 The NRA, not the Workmans, are who inspired Stand Your Ground. This is a common unholy trinity for bad state laws to get passed and then ported around the country: right-wing interest group + ALEC + evil Republican motherfucker = the worst legislation you can possibly imagine.

The immunity principle that Baxley and the NRA put into the law says that once a shooter claims Stand Your Ground, the burden is on the state to prove that the shooter was not eligible for the defense, before any prosecution can take place. Otherwise, the shooter is immune from criminal prosecution and civil liability. That means if someone shoots you and claims Stand Your Ground, you can’t even sue them to recover the medical expenses for the injuries they caused. Stand Your Ground is a complete shield for those who can claim it.

The principal goal of Stand Your Ground laws, from the NRA’s perspective, is to make gun owners feel strong and entitled to use their guns at the slightest provocation. What good is it to have a glorified steel dildo in your pants if you can’t use it to murder people who are messing with you? It has nothing to do with selfdefense, because people who are legitimately defending themselves are rarely charged, and if they are, they can prove that they were defending themselves to the satisfaction of their fellow citizens on a jury. Stand Your Ground is there for gun owners who weren’t defending themselves, who cannot prove that their actions were reasonable, but who nonetheless felt scared or intimidated.

Scared or intimidated by Black people, of course. Stand Your Ground is here, most of all, to justify white men who kill Black people. The law makes no sense, as a legal concept, unless you appreciate how frightened white guys are of Black people and how justified they feel they are when they kill us for daring to exist in the same country as they do.

Statistically speaking, Stand Your Ground is one of the most demonstrably racist laws we know about. A 2013 study looked at 53,000 homicides codified by the Federal Bureau of Investigation’s Supplementary Homicide Reports from 2005 to 2010.23 Everybody quotes this study, even though it’s getting kind of old, because it uses FBI data. Their data is critical because the FBI captures the race and gender of the shooters and victims, while most state-level reporting does not. The research showed that 23,000 of those homicides involved a white shooter and a white victim. Only 2 percent of those white-on-white homicides were ruled as “justified” uses of self-defense, nationally (it was 1 percent higher in Stand Your Ground states).

But in the 1,210 homicides where the shooter was Black but the victim was white, less than 1 percent of those homicides were ruled justified. (Also, while we’re here, I want any racist white folks reading to understand that you are far more likely to be murdered by a white assailant than by a Black one in this country, no matter what the Confederate hustlers at Fox News try to tell you.)

I shouldn’t have to tell you what happens when the shooter is white and the victim is Black. In the 2,069 homicides where a white shooter killed a Black victim, the homicide was ruled justified 11 percent of the goddamn time.

Those numbers represent racial bias in the justice system generally, but the racism goes off the chain when you adjust for Stand Your Ground states. In the states that had Stand Your Ground laws at the time, nearly 17 percent of homicides committed by white people against Black victims were ruled justified.

The study found that even controlling for all other variables— including whether the shooter and victims were strangers—the odds on whether a white person who shoots a Black victim has their shooting justified are 281 percent higher than when a white person kills another person.

Here is how Stand Your Ground states ruled on justification when the race of the shooter and the victim were known, between the years 2005 and 2010:


White shooter killed White victim: justified 3.5% of the time.

 White shooter killed Black victim: justified 16.9% of the time.

Black shooter killed White victim: justified 1.4% of the time.

Black shooter killed Black victim: justified 3.1% of the time.

Any shooter killed any victim: justified 3.6% of the time.



Folks, you don’t get clearer statistical evidence that a law is racist than that.

But what these numbers don’t capture are all the homicides that are ruled unjustified, the ones that likely only happened because some white man felt entitled and emboldened to use his gun against a Black person because of Stand Your Ground laws.

For instance, the numbers don’t capture Michael Drejka, the white man who was convicted of killing Markies McGlockton, a twenty-eight-year-old Black man, in a Florida parking lot during a dispute over a handicapped parking spot.24 The numbers don’t capture Gregory McMichael, Travis McMichael, or William “Roddie” Bryan, three white men who chased down a twenty-five-year-old Black man, Ahmaud Arbery, in their pickup trucks and shot him to death in Georgia, another Stand Your Ground state.25 The white men claimed that they suspected Arbery was committing a crime (Arbery was merely jogging through their neighborhood) and claimed that Stand Your Ground allowed them to stop what they believed to be a felony in progress.

Drejka was convicted of manslaughter, and the McMichaels and Bryan were convicted of murder (the latter three were ultimately also convicted on federal charges related to the crime). Both Mc-Glockton’s and Arbery’s murders were captured on video, and video seems to be the one thing that stops Republicans like Durell Peaden and Dennis Baxley from lying about the facts of cases. But McGlockton and Arbery are still dead. Would they be if their murderers weren’t emboldened by an NRA law meant to encourage them to use deadly force? The violent cultural license granted by Stand Your Ground laws probably does more damage than the laws themselves. Thousands of people, predominately Black people, are dead because white men believe they have a license to kill, because they’ve been told to stand their ground.

I don’t know what’s wrong with the white men who do this. I don’t have any suggestions on how to fix them. All I can propose is fixing the law. Stand Your Ground is a violent, racist, and unnecessary law, based on a complete Republican and NRA fabrication about how the justice system treats cases of self-defense. It is the worst statutory version of a legal concept that is also violent and unnecessary.

It’s probably the worst single law in America, and what really gets me is that its white proponents know it’s violent, racist, and unnecessary. It’s here because it’s violent and racist and allows white guys to get away with murder.






Interlude
WHY IS THE SECOND AMENDMENT SO VIOLENT AND STUPID?


A common thread unites the last few terrible laws discussed— well, two threads if we recognize “Republicans” as the consistent, predominant force animating all of the worst laws passed in this country. But the physical issue that ties all these laws together is the gun.

Ordinary, nonviolent crimes turn into deadly encounters because somebody has a gun, but we charge people with felony murder even if they didn’t commit the murder or even have a gun, so we can feel like we’ve punished the bad guys. We try to overcharge and over-incarcerate “violent” criminals by passing an Armed Career Criminal Act that focuses on whether a gun was used in a crime— signaling potential violence—rather than on the underlying seriousness of the crime itself. Of course, none of this does anything to stop gun violence, so homeowners stupidly arm themselves with guns, and that just leads to more gun violence. But the law cannot allow scared white people to face the criminal consequences of their own actions, so we pass Stand Your Ground laws to bless their actual murders.

All those guns stockpiled in all those homes, sold purportedly for “self-defense” from other people with unmitigated access to guns, inevitably leads to teenagers getting their hands on guns. Some of those teenagers then turn those guns on themselves, on their classmates, or on society at large. Victims, rightly, seek ways to stop people from getting access to military-grade weapons that can be used for mass murder, but the gun lobby won’t abide the slaughter of their sacred cash cows, and so we pass the Protection of Lawful Commerce in Arms Act to protect merchants of death from legal liability.

We live in the most violent industrialized country on the planet because of a concept, purportedly enshrined in the Second Amendment to our Constitution, that everybody has the right to bear arms. Other countries have violent criminals. They have people with mental health issues and substance abuse problems, and white boys who are involuntarily celibate. They have violent movies and video games and cultures that glorify machismo ideals of self-reliance and murdering problems you’re not smart enough to solve. They have hunters and sportsmen and idiot failsons who think killing elephants is cool.1 They have doomsday preppers and gangs and farmers willing to kill any trespassers on their property. They have scores and scores of people who are eager and ready to overthrow the government at a moment’s notice.

I mean, have you been to France? Have you spent any time in Greece? Do you ever wonder how Australia consistently pumps out actors who can believably murder entire CGI armies while making beer seem like a performance-enhancing drug? Other countries have every social and cultural problem Americans have, but they don’t have the Second Amendment. And that makes all the difference. Our country is soaked in the blood of our own children, not because of our national temperament or our collective “freedoms,” but because of our stupid fucking choices made at the point of the proverbial gun that is the Second Amendment.

In my previous book, I explained why the current interpretation of the Second Amendment is both deadly and wrong. You should read it (it’s called Allow Me to Retort: A Black Guy’s Guide to the Constitution and is available wherever Republicans allow books written by Black authors to be purchased these days), but since you’re here, let me briefly summarize the problem.

For the uninitiated, the Second Amendment is one goddamn sentence. It reads as follows: A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

Conservatives like to pretend that the first part of the sentence, the “well regulated Militia” part, doesn’t exist. But ignoring the first part ignores the history of why the thing is in the Constitution to begin with.

The Second Amendment was inserted into the Constitution at the behest of slaveholders, who believed armed white militias were necessary to prevent Black people from escaping their bondage.2 The slavers feared that a federal government dominated by non-slaveholding Northern states would not enlist a “national” militia to quell slave revolts or recapture escaped property. The Second Amendment was designed to ensure that the slaveholding states could always call up an army of armed white men to put down any kind of slave rebellion without having to rely on the federal government.

We know this is why the amendment is in the Constitution because the nasty enslavers who asked for the amendment told us, in their own time and with their own mouths, that this was why they wanted the provision. The amendment, like the Electoral College and giving senators to states instead of population, is one of the many poison pills inserted into the Constitution to protect the institution of slavery.

The modern interpretation of the Second Amendment as conferring an individual right to bear arms for personal self-defense was not developed by James Madison, Chief Justice John Marshall, or any member of the founding generation of this country. It was invented, whole cloth, in the 1970s by the National Rifle Association as part of a marketing campaign to sell more guns. Gun control and regulation was a normal and uncontroversial feature of American law until the mid-1980s, when President Ronald Reagan (a gun control advocate back when he was governor of California and worried about Black people arming themselves to defend themselves from white people and their police) realized that adopting the NRA’s rhetoric was a good way to court the votes of conservative whites.

The political and corporate project of rewriting the Second Amendment into an unmitigated right to own weapons of mass destruction was not given constitutional heft until 2008. To put that in context, the current idea that everybody has a right to own an AR-15 as a constitutional principle is only as old as the first Iron Man movie.

But in 2008, alleged originalist Antonin Scalia reimagined the Second Amendment to include an individual right to bear arms for self-defense. He did it in a case called District of Columbia v. Heller with a narrow 5–4 majority that included Chief Justice John Roberts, Anthony Kennedy, openly corrupt Clarence Thomas, and forced-birth advocate Samuel Alito.3 To get there, Scalia first reads “well-regulated militia” straight out of the amendment. He says that the militia part is a “prefatory” clause that serves no limiting purpose. He argues that the militia part is a mere “statement of purpose” that in no way limits the “operating” clause of right to bear arms. If I wrote “Watching the Mets at Citi Field, being necessary to forge happy father-son memories, the right of children to eat cotton candy and popcorn shall not be infringed,” Scalia would have my kids throwing plates of peas and carrots at me every dinnertime while they sucked down tubes of condensed sugar.

From this height of grammatical illiteracy, Scalia goes on to say that the amendment “guarantee[s] the individual right to possess and carry weapons in case of confrontation.” He says this even though neither the word “confrontation” nor anything remotely synonymous with it is found anywhere in the text of the amendment he claims to be interpreting.

To recap: Scalia takes one word—“militia”—out of the amendment and adds another word—“confrontation”—to the thing, and now we’re all supposed to pretend that the Second Amendment has always and forever conferred an individual right to bear arms for self-defense. Please sit with that and remember that this is the logic the NRA has convinced people to actually believe.

Now I happen to believe Scalia’s interpretation of the Second Amendment is wrong, but if you think that it is right, then repealing the Second Amendment is really the only way to protect ourselves and our children from Scalia’s illogical violence. Repealing the Second Amendment is the conclusion Justice John Paul Stevens came to after the court’s opinion in Heller. Stevens was one of the four dissenters in Heller, and his dissent was one of his best arguments. He wrote, “Neither the text of the Amendment nor the arguments advanced by its proponents evidenced the slightest interest in limiting any legislature’s authority to regulate private civilian uses of firearms.” And ten years after the decision, when Stevens had retired from the bench, he was able to reflect on all the blood and death Heller created. He came to the logical solution in an oped in the New York Times:


[The Heller decision]—which I remain convinced was wrong and certainly was debatable—has provided the N.R.A. with a propaganda weapon of immense power. Overturning that decision via a constitutional amendment to get rid of the Second Amendment would be simple and would do more to weaken the N.R.A.’s ability to stymie legislative debate and block constructive gun control legislation than any other available option.4



Understanding the Second Amendment as ammosexual propaganda is a key insight. As dangerous as the amendment is in terms of the legal protections conservatives graft on to it, the Second Amendment has proven itself to be even more deadly as a marketing tool. The amendment is used to cut off meaningful political debate about even minimal gun regulations, no matter how popular those regulations are with the voting public.

The Second Amendment is used to weaken background checks, waiting periods, and red-flag laws designed to keep guns out of the hands of violent or mentally unstable individuals. It’s used to justify the sale of bump stocks, high-capacity ammunition drums, and armor-piercing bullets. It’s used to justify the sale and purchase of assault rifles and hand grenades. According to the current band of conservative extremists on the Supreme Court, the Second Amendment means that any gun law not in operation in 1787 is unconstitutional, notwithstanding the exponential increase in killing power the gun industry has been able to manufacture over the last 250 years.

The typical rifled musket available in 1787 had an ammunition capacity of one, could at most fire three rounds per minute, and was accurate up to only fifty meters. The average human can cover fifty meters in under ten seconds, which means if you were a “mass shooter” in 1787, you best not miss.

Today, most configurations of an AR-15–style assault rifle can effectively fire forty-five rounds per minute, are accurate beyond four hundred meters, and can hold up to one hundred rounds.5 If you are telling me that the Second Amendment does not allow us to distinguish between a musket and an assault rifle, I’m going to tell you that the amendment is full of shit and must be wiped out so it can stop killing us.

Culturally, the Second Amendment has risen to a seat of constitutional primacy that places it above all other amendments and constitutional principles. Aliens looking at our country on paper might assume that the Fourteenth Amendment would be our most celebrated constitutional correction, given its attempt to end the apartheid endemic to the country’s founding. Scholars like to think of the First Amendment as our most cherished principle because of its guarantee of free expression and its clean break from the establishment of one organized religion above all others that was prevalent in Old World countries at that time. But one need drive only a few miles away from any big city to see that entire swaths of Americans consider the Constitution to be made up of the Second Amendment plus a whole bunch of “woke,” “liberal” sissy-ass suggestions.

The Second Amendment is basically a code word for violent white supremacist fantasies, and we know this because white supremacists literally say “the Second Amendment” when what they mean is “we can and should kill people we disagree with.” It’s what politicians like Marjorie Taylor Greene reference when talking about Democrats.6 It’s what the people who tried to overthrow the government on January 6 said for years when reminded that their sect of white supremacist fanatics were in the shrinking minority of a browning country.

Talk of taking away their precious amendment makes them scream and howl and threaten civil war. They post pictures on social media, holding their guns and their genitals, challenging authorities to take their weapons from their cold, dead hands. They run out to the stores and buy every gun on the shelf—like the simple lap dogs they are—at the behest of NRA ad campaigns that make the repeal of the Second Amendment sound like the prelude to an era of full-on white slavery.

Because of the cultural significance of the amendment, repealing the Second Amendment is probably the most politically impossible thing to do in this country. The amendment was added to the Constitution to help white men maintain their power over everybody else, and it is still functioning exactly as it was intended. Maintaining control at the point of a gun is a feature of white supremacy in this country, and white folks (either consciously or not) understand the essential purpose of the amendment. They will not give it up, and, as we have repeatedly seen, they will sacrifice their own white children to violent death in the name of maintaining their armed advantage. Alcohol, Christianity, football—none of these are perceived to be as critical to the white infrastructure of dominance in this country as the gun.

The correct solution to our national epidemic of gun violence— and all of the horrible laws that are erected to deal with or protect gun violence—is obvious and has been staring us all in the face for fifty years. Repealing the Second Amendment is the most simple and effective way to solve our problems with violence. It is the answer an artificial intelligence, programmed only with Isaac Asimov’s rules and Occam’s razor, would spit out. Repealing the Second Amendment solves the violence problem introduced by the Second Amendment.

Unfortunately, conservatives believe the Constitution is a murder-suicide pact. They will never let us protect ourselves from them. The country is bleeding out from the open wound inflicted by the Second Amendment, and all Republicans will let us do is argue over whose responsibility it is to clean the blood out of the carpet.
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HOW DID THEY FIT THE FEDERAL BUDGET INSIDE PEOPLE’S WOMBS?


Having dealt with a number of terrible laws that arise from conservatives’ devotion to their Lord and Savior, the firearm, I will now turn to a set of awful laws inspired by their other false prophet: the Republican caricature of Jesus H. Christ.

On June 24, 2022, for the first time in American history, the Supreme Court took away a constitutional right. In Dobbs v. Jackson Women’s Health Organization, the court revoked abortion rights and empowered the states to take away health care from women and pregnant people.1 In the years since the ruling, conservative states run by forced-labor politicians have giddily responded by severely curtailing or outright banning abortion services. These bans and restrictions often include no exception for cases of rape or incest or when the life or health of the mother is endangered by continuing the pregnancy. Subsequently, red states and their leaders have impassively watched as women and pregnant people suffer and die from lack of health care.

The federal government—at least a federal government run by Democrats—could do some things to ameliorate the suffering caused by the Supreme Court’s ruling and red-state cruelty. The federal government could provide abortion services on federal lands, including on military bases or even federal parks or penitentiaries. It could provide abortion services on lands reserved for Native Americans, should the people living there ask for and allow the doctors to operate. It could send essentially mobile abortion clinics into conservative states to provide health care, or failing that, it could send, for free, a federal freaking rideshare service into red states to safely transport people seeking reproductive health care to states where such care is still provided,

But the federal government has done none of these things. In the immediate years after the Dobbs decision, the Democrats, who controlled the White House, did nothing but bitch, moan, and promise federal legislation restoring abortion rights (they’ve called it “codifying Roe v. Wade”) should the Democrats ever control both chambers of Congress and the presidency, notwithstanding the fact that the Democrats did control both chambers of Congress and the presidency at various times over the fifty years Roe v. Wade was the law of the land and did essentially nothing to protect abortion rights and access beyond the court’s ruling in that case.

Democrats don’t robustly protect abortion rights, even when they have power, for many reasons. A huge one is that the Democratic Party, for all of its charms, at least compared with the other guys, is still predominately run by old men. Men who are uncomfortable even saying the word “abortion,” just as they are uncomfortable saying words like “vagina” and “menstruation” and “equal pay for equal work.” Men who learned about the female reproductive cycle from their fathers, the older kids in school, or on Sundays. Men who will never have to extrude something the size of a bowling ball through their genitals because the state orders them to.

Republicans claim to view abortion as baby murder. We know they are lying about this view because many Republicans will pay for an abortion when their mistresses or daughters need one like they’re paying a speeding ticket. But most older male Democrats are only marginally better: they treat abortions as last-ditch bailouts for irresponsible women, as opposed to fundamental health care that should be available to all human beings. Just as society seeks to shame women who get abortions, so have the men running the Democratic Party largely acted as though they’re ashamed to support these women as well. Framing the abortion issue as “pro-choice” has always allowed Democrats to smuggle in the implication that there is a better choice than abortion, if only these godless sluts would keep their legs closed.

I do not call myself “pro-choice.” I am against “forced birth.” The choices I’d make, what with my complete inability to incubate cells—and given what my wife would call my “generous, minutes-long contribution of genetic material” to my two children—my theoretical choices are entirely irrelevant. What I can say with some moral clarity is that the powers of the state cannot be legitimately used to force a person to perform nine months of labor, unpaid, against their will. It is barbaric to force a person who doesn’t proactively want to do it to go through the gestation and birthing process. It is unconscionable to force a person who didn’t want to get pregnant in the first place or whose pregnancy is the result of a violent crime to do this. No government should have the authority to do that; no government should even be able to muster the gall to ask. The argument that getting pregnant allows the government to commandeer a person’s internal organs is simply beyond the scope of just law. Any state that tries should be resisted to the last.

That’s the real abortion rights argument, one that doesn’t look to police people’s individual choices but instead focuses on the powers the government should or should not have. But that’s not the argument Democrats have made for the past fifty years. Instead, we’ve gotten decades of mealymouthed choice bullshit designed to forge a political compromise between Christofascists, who believe their God authorizes the subjugation of other people’s uteruses, and people who believe that getting impregnated should not turn women and pregnant people into flesh incubators devoid of civil and human rights.

That hoped-for compromise has never worked. Forced-birthers are uncompromising in their anthropomorphized view that embryonic cells are “babies” with hopes and dreams and the desire for lower taxes . . . right up until they’re born alive, of course, at which point the forced-birthers stop giving a shit about “life” and start trying to figure out how to deny these new people services and education and affordable health care. You can’t find a middle ground between people who think “women are people” and people who think “God wanted that ten-year-old to be raped and impregnated because He needs more fetuses for His unknowable plan.”

In a post-Dobbs world, it’s more important than ever for Democrats to abandon the failed strategy of appeasement and embrace the aggressive protection of abortion rights. But Democrats at the federal level—even when they are lucky enough to hold power—are hamstrung, not just by the politics of the past but by a disastrous law that has been deployed to limit poor people’s access to abortions for nearly fifty years.

It’s called the Hyde Amendment.2

Many people have heard of the Hyde Amendment, because it’s something that Democrats mutter about when they are making excuses for their failure and inaction on Sunday morning news shows. But few people know exactly what it is or how it works.

The Hyde Amendment is a budgetary rider, one that’s been attached to every omnibus spending package passed by Congress and signed by the president since 1976. It prohibits federal funds— whether they’re distributed via Medicaid, Medicare, the Indian Health Service, or the Children’s Health Insurance Program—from being used for abortions. (Similar language has since been incorporated into other programs, including military health care funding, federal prison health care funding, federal employee benefits programs, and Peace Corps funding.)3

The original Hyde Amendment contained a limited exception for when the life of the mother was at risk from continuing the pregnancy, though anybody who has been on the phone with their health insurance provider trying to explain why they need a medical procedure knows that such things can be hard to prove to the bean counters, much less to government officials who think they carry a mandate from heaven. From 1979 until 1981 there was an exception to the amendment for cases of rape and incest and for any pregnancy that would cause “severe and long-lasting physical health damage to the mother.” Ronald Reagan took that exception away, but the Clinton administration reinstituted the rape and incest exceptions in 1994, and they have been standard since then.

Currently, the Hyde Amendment applies to the over 83 million Americans who are on Medicaid or CHIP (as of March 2024), including 20 percent of all women in their reproductive years (aged fifteen to forty-nine) and 51 percent of all women living below the poverty line.4

It should go almost without saying that the need for abortion goes up as the income level of the pregnant person goes down. I know that statement makes some kinds of people feel uncomfortable—the kind of people who have insurance and thus can afford birth control pills and intrauterine devices, the people who can afford not to work for months while on (possibly paid) maternity leave, the people who can afford cribs and diapers and strollers, the people who can afford childcare and don’t have to drop out of school or the workforce for eighteen years to raise a child. Babies are a miracle, but the bill is a bitch, especially in this capitalist dystopia of a country that does almost nothing to help new mothers and families.

Even if the possible reasons make you sad, the raw facts are clear: the number of abortions had been in long-term decline in the years leading up to the Dobbs decision, but around 75 percent of abortions pre-Dobbs were performed on low-income or impoverished patients.5 Among all abortion patients, 8 percent were adolescents and, at the risk of stating the obvious again, 66 percent were Black or Latino.6

While significantly cheaper than taking care of an alive human baby with no hunting or gathering skills, abortions are still expensive, especially for those without a lot of money. As any wealthy Republican man could tell you, in 2021 the mean medication abortion cost $568, an in-clinic abortion cost around $675 during the first trimester, and a second-trimester in-clinic abortion cost around $775—not including the cost of traveling out of state to get one.7 The Hyde Amendment prevents poor women, predominately poor women of color, from having this cost covered by their health insurance, so instead they have to pay out of pocket.

The need to find the money to have an abortion creates an outrageous loop. According to one 2014 study, 54 percent of women reported they had to delay care in order to raise funds to afford an abortion at all.8 But delaying the care makes the cost of the procedure go up. And in a post-Dobbs world where Republicans who aren’t outright banning the procedure are limiting it to just the first weeks after the start of the menstrual cycle during which a person conceived, delaying care means that many people will be prohibited from getting an abortion at all.

To pull it all together: Republicans claim to be horrified by “late-term” abortions, and Republicans restrict access to abortions to the first few weeks of pregnancy, if they allow them at all. But Republicans refuse to let poor women access health insurance for abortions, which then forces women to get the procedure later than they otherwise would have. And should poor people who become pregnant miss the Republicans’ arbitrarily picked timeline for getting an abortion, Republicans demand that they give birth. Then Republicans work tirelessly to kill any social welfare program that would help these women raise, house, feed, and educate that unwanted offspring.

And the Democrats go along for the ride. The Hyde Amendment was invented by a Republican, of course. Henry Hyde was a Republican congressman from Illinois and a fierce opponent of reproductive rights. He proposed his budgetary poison pill in 1976, just three years after the Supreme Court’s decision in Roe v. Wade, as a direct attempt to limit the impact of the ruling. Hyde would go on to become the chair of the House Republican Judiciary Committee and was one of the loudest voices pushing for the impeachment of Bill Clinton. He was loud right up until it came out that he had engaged in a yearslong extramarital affair of his own.9 I’m simply convinced that the gene that makes a person a religious conservative and the gene that makes a person a dripping hypocrite are the same gene, and I will continue to wait patiently for science to prove me right.

In any event, Hyde’s amendment, born from an explicit desire to neuter abortion rights, has been added to every single budget since. It’s there when Republicans control Congress; it’s there when Democrats control Congress. And presidents from both parties have dutifully signed the thing into law again and again and again. Every single budget is an opportunity to repeal this law that consigns poor people to a Kafkaesque loop of being unable immediately to afford a procedure they’re only allowed to receive immediately, but every year the amendment survives.

More than that, Hyde Amendment–like language has been inserted into nearly every federal program that could conceivably help people pay for abortions. The language is included in the Indian Health Services Act, so abortion access is restricted for Native Americans and indigenous Alaskans who use that program for health care. The language is in every Department of Defense budget, so military personnel and veterans are also denied abortion services through their government-funded health care. The language is in various Department of Justice funding programs, so federal prisoners can be denied abortion services, increasing the chances that babies are born in jail.

And then there’s the precursor to the Hyde Amendment, called the Helms Amendment to the Foreign Assistance Act of 1961 after the Republican senator and famous racist who proposed it, Jesse Helms. Passed in 1973, the amendment to the law that created the U.S. Agency for International Development also prohibits U.S. foreign aid from being used to fund any abortion-related services, even in cases of rape or incest, even in countries where abortions are legal.10 Between the Helms Amendment and the on-again, off-again Global Gag Rule (also known as the Mexico City Policy, which is a Republican-led executive action that prevents nongovernmental organizations from using their own money to provide abortion counseling and assistance if they also receive U.S. funds), America uses its considerable military and financial power to project forcedbirtherism around the globe.11

Republicans’ rationale for these restrictions is the usual religious claptrap: God likes babies, even though he never shows up to pay the child support. Democrats don’t say the God part out loud. Instead it’s usually something like “oh, it’s not fair to ask taxpayers to pay for a procedure that goes against their religious beliefs.” Joe Biden, who supported the Hyde Amendment for his entire long-ass public career right up until 2022 when the Supreme Court revoked abortion rights, said this in defense of the Hyde Amendment in 1986: “If it’s not government’s business, then you have to accept the whole of that concept, which means you don’t proscribe your right to have an abortion and you don’t take your money to assist someone else to have an abortion.”12

This argument, from Biden and other Democrats, is unmitigated bullshit. We simply do not have a system of government that allows each individual taxpayer to earmark their funds to uphold only the laws they personally support. If we did, I’d lodge some serious moral, ethical, and religious objections to many uses of my tax dollars. For instance, I have a deeply held spiritual belief that people who are alive should not be indiscriminately murdered by bombs falling out of the sky on their homes. Does the government want to accept my whole concept on that?

I don’t think it can, because that’s not how government works. Indeed, the Hyde Amendment and language like it is unique in American law. Nowhere else is the federal government prevented from helping people get what it’s legal for them to have. In addition to being a terrible law, the amendment should also be declared straight-up unconstitutional.

It almost was. The day before the first Hyde Amendment was to go into effect in 1976, reproductive rights groups, including Planned Parenthood, and sixteen New York–area hospitals, filed a lawsuit on behalf of unnamed Medicaid recipients and one named plaintiff, Cora McRae.13 McRae was a twenty-four-year-old New York resident on Medicaid who needed an abortion—one that her doctors called medically necessary—but couldn’t afford one. She wasn’t eligible for the “life of the mother” exception to the amendment, because, while doctors thought the abortion was medically necessary, they couldn’t prove that she would drop dead in childbirth.

McRae and her lawyers argued that the Hyde Amendment was unconstitutional on two principal grounds: it violated McRae’s due process rights under the Fifth Amendment, and it violated the First Amendment’s prohibition on the state establishment of one religion over all others.

The Fifth Amendment argument was very cool (at least if you are a law nerd like me who has thought of various “cool” arguments while waiting for the janitor at your junior high school to get you out of the locker you were stuffed into by the other kids). McRae argued that since the government and Medicaid would pay for medical expenses if she gave birth but wouldn’t pay medical expenses if she had an abortion, the government was in effect trying to coerce her into making one reproductive choice over another. If McRae’s doctors said that she needed a C-section, Medicaid would have paid. But since McRae’s doctors said she needed an abortion, Medicaid was withholding the funds. It was a point-and-click due process violation.

Moreover, McRae argued that under Roe v. Wade, the government was prohibited from interfering with her right to an abortion. The Hyde Amendment does interfere with that right. It takes a constitutional right and limits it based on one’s ability to pay, which is another clear violation of the due process clause.

I find McRae’s Fifth Amendment arguments compelling, but I think her First Amendment arguments are absolutely dispositive. The Hyde Amendment restricts government funds on the basis of religion. It is an instance of the government preferring one religious viewpoint—that of Catholics and fundamentalist Christians who think life begins at conception—over the views of many other religions that hold that life (or if not life per se, “ensoulment”) begins at other points or, any of that notwithstanding, that the life and health of the mother is paramount to that of the unborn. The government using its power of the purse to promote one religious belief over all others is a violation of the establishment clause of the First Amendment.

McRae’s point here wasn’t just theological or theoretical. She and her lawyers were able to show that various religiously aligned organizations were critical in lobbying Congress to adopt and keep the Hyde Amendment.14 The U.S. Conference of Catholic Bishops was heavily involved in drumming up both grassroots and political support for the amendment as part of their “Pastoral Plan,” enacted after the Roe v. Wade decision to “prevent as many abortions as possible.” The Hyde Amendment is more like a papal bull than a secular budget exception.

U.S. District Court Judge John F. Dooling agreed with McRae’s arguments. In January 1980, he ruled that the Hyde Amendment was unconstitutional. (For those with a deeper understanding of the human reproductive cycle than Henry Hyde had, Cora McRae was not stuck in abortion limbo for four years while old white men deliberated the Constitution. Dooling issued a temporary injunction against the Hyde Amendment in 1976, which allowed McRae to get her abortion, then rescinded that order until there could be a trial and he could rule on the merits.) I’ll quote what Judge Dooling wrote because I can’t really say it better myself.


A woman’s conscientious decision, in consultation with her physician, to terminate her pregnancy because that is medically necessary to her health, is an exercise of the most fundamental of rights, nearly allied to her right to be, surely part of the liberty protected by the Fifth Amendment, doubly protected when the liberty is exercised in conformity with religious belief and teaching protected by the First Amendment. To deny necessary medical assistance for the lawful and medically necessary procedure of abortion is to violate the pregnant woman’s First and Fifth Amendment rights. The irreconcilable conflict of deeply and widely held views on this issue of individual conscience excludes any legislative intervention except that which protects each individual’s freedom of conscientious decision and conscientious nonparticipation.15



The government appealed to the Supreme Court in order to reconcile the conflict in favor of Christian fundamentalists. I’ll point out that it was President Jimmy Carter—an evangelical Southern Baptist preacher who ran as a Democrat—who appealed this ruling through his Health and Human Services commissioner, Patricia Harris. Historical hindsight tells me that Ronald Reagan’s administration probably would have tried to get another Hyde-like amendment in there and appealed the district court’s ruling. But we’ll never know if the case and the whole country would have turned out differently if Democratic men could keep their heads out of other people’s hoo-has when it comes to abortion.

In June 1980, the Supreme Court overruled Judge Dooling and reinstated the Hyde Amendment. The ruling was a bitter, narrow 5–4 ruling, where all four dissenting judges—William Brennan, Thurgood Marshall, John Paul Stevens, and Roe v. Wade’s author Harry Blackmun—wrote separate dissenting opinions.

But Justice Potter Stewart wrote the opinion for the five-vote male majority (no women were on the court at this time because, you know, America). Stewart waved away McRae’s due process concerns with the following:


It does not follow that a woman’s freedom of choice carries with it a constitutional entitlement to the financial resources to avail herself of the full range of protected choices. Although government may not place obstacles in the path of a woman’s exercise of her freedom of choice, it need not remove those not of its own creation, and indigency falls within the latter category.



He’s literally telling poor women who want the full measure of their constitutional rights to “stop being poor.” And he didn’t stutter. Stewart would go on to write that being impoverished was not a “suspect class,” which is legal jargon for saying that laws that structurally disadvantage poor people and prevent them from fully accessing their constitutional rights do not violate the due process or equal protection clauses in the Constitution. That means that the government can make laws that are functionally “pay-to-play” and give a greater suite of rights to those who can afford them. Harris v. McRae is one of the most important cases limiting the rights of women on the books, but it’s also one of the most important cases limiting the rights of the poor. Stewart and the Supreme Court are telling poor people to go get fucked and bring it to term.

Stewart was even more dismissive toward McRae’s First Amendment claims. He wrote,


The fact that the funding restrictions in the Hyde Amendment may coincide with the religious tenets of the Roman Catholic Church does not, without more, contravene [the establishment clause].



Henry Hyde was Catholic, by the way.

Stewart then argued that McRae and others lacked standing to pursue an establishment clause claim—that means they lacked the right to sue—because she could not show that “she sought an abortion under compulsion of religious belief.”

Stewart is saying that it’s mere coincidence that the Hyde Amendment happens to do exactly what Catholics and Christian fundamentalists wanted it to do and then says that since doctors, instead of God, advised McRae to have an abortion, she doesn’t even have a right to object to the dogmatic religious reasons that motivated the government to deny her health care. This ruling upheld Christianity as a sound basis for secular law and punished McRae for making secular arguments in her defense, instead of theocratic ones.

What’s wild to me is that this facially gross decision that denies rights to poor people, pregnant people, and everybody who responds to a talking bush by scheduling a CT scan has pretty much been the final word on the legality of the Hyde Amendment. It’s not really been challenged in court since. And the Hyde-like language inserted into other laws has similarly been allowed to exist without major public outcry or judicial retort. The Hyde Amendment is taken as gospel, and the federal government has avoided a confrontation over it, giving the Hyde Amendment more of a chilling effect on the federal protection of abortion rights than is arguably even required.

Indeed, many of the suggestions I made earlier in this chapter, about ways the federal government could provide abortion assistance to people living in states where the procedure is now banned or highly restricted, probably don’t violate the Hyde Amendment, or those programs could be implemented in ways that violate only the spirit and not the letter of the law. But Democrats use just the specter of the amendment as an excuse for inaction. They are the legislative embodiment of The Simpsons meme where Ned Flanders’s mother says to a therapist, “You’ve got to help us, Doc. We’ve tried nothing and we’re all out of ideas.”16

Take, for instance, the idea of the federal government paying to transport people out of forced-birth states where abortions are prohibited into states where medical care is still available and unburdened by the archdiocese of the Texas Legislature. The Hyde Amendment says the government cannot fund abortions, but it doesn’t say anything about funding an underground railroad that provides safe passage to people trying to escape Ted Cruz. The government could do this, and you know who agrees with me? The Department of Justice. In an official memo from September 2022, the DOJ told the White House the following:


The Hyde Amendment’s prohibition barring the Department of Health and Human Services from expending covered funds for any abortion does not bar HHS from expending covered funds to provide transportation for women seeking abortions in circumstances in which HHS has the requisite statutory authority and appropriations to provide such transportation.17



Would the Supreme Court, controlled as it is by six Christofascist Republicans, try to stop a federal program that helped pregnant people escape to freedom? Unquestionably, yes. The conservatives on the court would probably cite the Dred Scott decision favorably while instituting a new judicially mandated “Fugitive Uterus Act.” But an aggressive Democratic administration that was committed to protecting abortion rights would do it, would force the Supreme Court’s hand and then either ignore the Court’s illegitimate ruling or simply slightly change the funding and operational mechanisms of the program and try again. And again. They’d keep trying and losing, and every time the administration would use the court’s misogynist opinions to build support for repealing the Hyde Amendment . . . and reforming the Supreme Court.

The Hyde Amendment should be challenged every single year, in every single budget, and in every other law or bill where Republicans seek to replace actual laws with their Jesus talk until it is repealed. I promise you, if Democrats had been challenging this thing every year since 1976, this trash would have been dragged curbside already.

Now, I’m sure some people are thinking, as I myself have been thinking, that arguing about the Hyde Amendment is quaint given that Republicans are no longer content to force birth upon people who cannot afford reproductive health care, and that they have moved on to banning abortions outright. To break the fourth wall here, I’m writing this before the 2024 presidential election. By the time you read this, it’s as likely as not that we’re all living under a national abortion ban, and that the Hyde Amendment has been replaced by the “Josh Hawley Super-Masculine Sperm Safety Amendment,” which prevents the federal government from providing contraception to poor women. One thing I’ve learned about Republicans is that they often win, and they can always make things worse.

But the Hyde Amendment is more than another line of Christian theology masquerading as law. It’s a principle that treats reproductive health care as a moral issue instead of as a medical one, and it treats the legal equality of women and pregnant people as a political chit that must be bargained for during annual omnibus negotiations. Congress is supposed to haggle over the price of dairy subsidies, not treat poor women as broodmares who lose the equal protection of laws if they get knocked up.

That principle must be eradicated if we are ever to move forward and regain what was taken. Abortion rights were lost in this country because the government never fully defended them. They were never normalized and destigmatized. The work of protecting people’s inalienable rights to their own bodies was left to (overwhelmingly women) activists operating outside of the government, while (overwhelmingly male) politicians inside the government acted like “abortion” was a dirty word. Instead of treating abortion as the desperately needed health care that it is, the Hyde Amendment shows that our government has always treated this medical procedure as a recreational drug for irresponsible women who they thought partied too hard.

The Hyde Amendment also exposes an ugly truth about the entire abortion debate in this country: rich white women will always have access to this health care when they need it, and everybody knows it. If they ban abortions in Texas, rich women will travel to New York or California. If they ban abortions in America, rich women will travel to Canada or France (which recently put abortion rights into whichever-number constitution they’re on to now). When we’re talking about whether people will have access to abortions, we’re always talking about whether poor and middle-class people will have access to abortions. The rich people know their health care is secure, regardless of whom they vote for. The Hyde Amendment has served the critical function of legislating “abortions for me, but not for thee” into the fabric of the country.

This law must be repealed. Democrats, at least, have to stop voting for it in every freaking appropriations cycle. When Republicans hold the majority, they should have to pass appropriations bills that include the Hyde Amendment all on their own. And when Democrats hold the majority, any appropriations bill that includes the Hyde Amendment should simply not pass.

In a post-Dobbs world, the Hyde Amendment’s restrictions on federal funding (both real and entirely imagined by weak-sauce Democratic presidents) are simply too great to bear. In a world where health care is restricted by state lines, it is simply incumbent on the federal government to provide the services banned by certain states. Safe passage must be provided for pregnant people seeking health care. We can no longer suffer the 1970s “compromise” of letting the Roman Catholic Church dictate how our tax dollars are spent.

Even in a world of candy and rainbows, where Democrats win electoral power and “codify Roe,” where abortions and taco trucks are available on every corner, where the Supreme Court doesn’t overturn that abortion rights legislation before their morning psalm (narrator’s note: the conservative Supreme Court will absolutely strike down a law guaranteeing abortion rights. . . . Like, have you met these clowns?), the Hyde Amendment still must be repealed. If we are able to go forward, we cannot simultaneously go back to a world where reproductive rights are restricted based on one’s ability to pay.

I promise you that when Democrats have enough power to restore abortion rights, some Democrats will be eager to maintain the Hyde Amendment in order to “bring the country together.” I’m telling you that these Democrats and their bullshit religiosity must be defeated as well. Democrats are always looking for ways to sell out the voters who gave them power in order to appeal to the people who voted for the other guys. They cannot be allowed to get away with it the next time they try, and they will try at the next available opportunity.

We can do this. Of all the laws and legal concepts I’ve discussed in this book, the Hyde Amendment is probably the easiest to get rid of. It’s a goddamn annual budget rider. “Repealing it” just means not voting for it again. If you’re walking down the street with a Republican congressperson, and that Republican says, “Ooh, there’s a puppy, let’s go kick it,” you can just say no. If the Republican throws a hissy fit and threatens you if you don’t join in the puppy kicking, you can still just say no. If the Republican says, “God wants you to kick this puppy,” you can just say, “No. And what the fuck is wrong with your God?”

Everybody who needs or wants an abortion should be able to get an abortion. Anybody who needs or wants an abortion but cannot afford an abortion should have that abortion funded by the state. It’s really that simple. Anything less is uncivilized.
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WHY CAN’T WE SAY GAY?


My son is in third grade. His best friend is a boy named Ramesses (that’s not the kid’s real name, but I’m not about to share the names of eight-year-olds, so I just picked the name of the first king who came to mind). They are tight. They’ve known each other since kindergarten, and they interact like the little friends any parent would want their children to have. Moreover, Ramesses comes from a wonderful family, so I know that whenever my kid spends time with them, whatever lessons or morals I want to teach are being reinforced over there. The kids’ relationship is beautiful and precious and worth protecting.

Thing is: Ramesses was born a girl named Cleopatra (I am good at fake naming things). One day, in first grade I believe, Ramesses’s parents emailed all the other parents and informed us that Cleopatra wanted to be called Ramesses. I missed the memo (I am bad at email), so sometime after the switch, I asked my kid who this Ramesses was that I was hearing so much about, and if they hung out together with Cleopatra. My kid informed me that they were the same person. As I quizzically searched for answers, my wife pulled me aside with an eye roll that I swear to God made a sound— and that sound was “you stupid, unobservant man”—and informed me of the backstory.

I don’t actually know why Ramesses wants to be called that and use male pronouns, and I for sure don’t care. It’s none of my business. My business is to call the kid what they wish to be called, just like I call any child by the name they tell me. Since I am a normal human, I call Ramesses “Ramesses” and move on with my regularly scheduled program of pretending not to care that I’m stuck at a child’s birthday party instead of watching football. (One inconsiderate parent even scheduled some kid’s birthday party during the Harvard-Yale game, but I didn’t complain . . . because that ridiculous parent was my wife.)

Anyway . . . that’s it. That’s the whole story. My kid adjusted to the new name within a week, no “difficult” family conversations required. The kids’ relationship continued to blossom, uninterrupted. When confronted with the option to change his gender identity, my kid responded with the inescapable logic of “Sure, but why?” Likewise, the other girls in the class did not change their gender identifiers, even upon seeing the practical example that they could. The children did not spontaneously combust upon receiving this information about gender fluidity. Ramesses did not Pied Piper the other children toward mass gender transition, nor did frogs and locusts fall from the sky to punish Ramesses for his choices, or the school for honoring them. Of the top ten things that have been hard to explain to an eight-year-old so far, “Why did white people enslave us” is still number one, while “why is Ramesses a boy” is, at most, 1,619th.

Nothing bad happened. Only a good thing happened: Ramesses got to be who he wanted to be. Providing an environment where children—all children—are happy, safe, and free to experience the world on their own terms is an unqualified good. Indeed, this is what we should want for our kids: treating preassigned labels with skepticism, creating the intellectual space for children to become self-aware, having the confidence to be who we are in this world. All of that is the point of school and should be the point of a loving society. I’m thankful that my kid has a person like Ramesses as a friend; hopefully, my kid will learn something from them.

Nothing bad happened because I don’t live in Florida. Nothing bad happened because Ron DeSantis did not show up at my kids’ school to score political points with faux-Christian conservatives. Nothing bad happened because bigots who seek to make children unhappy and unsafe are not empowered to sue schools in my state in an effort to prevent sensitivity and understanding from being promoted in class. Nothing bad happened because my state does not have a “Don’t Say Gay” law.

The Florida Parental Rights in Education Act is the official name for the law that was dubbed the “Don’t Say Gay” bill.1 The law doesn’t actually use the word “gay,” so full credit to the Democrats for winning the naming-convention game that Republicans usually dominate. But the popularized name is not inaccurate. Passed in 2022, the law prohibits classroom instruction or any third-party discussion about “sexual orientation or gender identity” in kindergarten through third grade or “in a manner that is not age appropriate or developmentally appropriate for students in accordance with state standards.” So, by the plain text of the law, teachers are not supposed to bring up people who are “gay” and are supposed to curtail any classroom conversation about being gay or having a different gender identity.

Defenders of this law always harp on one critical point, and I’ve seen otherwise intelligent people fall for it, so I want to dispense with it right now. Fans of the law say something to the effect of “Why does an elementary school child need to know about sexual orientation or gender identity when they’re supposed to be learning reading and writing?” I’ve seen parents on the internet—where all parenting common sense goes to die under a deluge of judgmental comments from people I wouldn’t let raise a potato—say, “I don’t have a bigoted bone in my body, and I love Elton John’s music. . . . BUT it seems to me that it’s WRONG to teach little kids about gay sex.” The idea that little kids are being exposed to Asses Up #11 instead of Peppa Pig seems to dominate the twisted minds of parents and politicians who think that this bill is appropriate or necessary.

First of all, people really need to stop conflating sex, gender identity, sexual orientation, and fucking into the same category. Sex is your bits and pieces, gender is how the world perceives your bits and pieces, orientation is where you’d like to put your bits and pieces, and fucking is the procedural interaction of your bits with someone else’s pieces. They are four different things.

I think people conflate these things because this country was colonized by prudish religious zealots, and we actually remain one of the most sexually repressed nations on the planet. Oh, we mask it well with our beer commercials and swimsuit issues. But at core, we are a people who will literally step over a homeless person sleeping in the park while playing with our children but call the freaking cops on a woman breastfeeding in that park because she’s being “inappropriate” by exposing her nipples around children. The mere specter of sexuality triggers a deep puritanical response in some people that I honestly think breaks their brains. We are a nation beset by people who have gone too long since their last orgasm.

In any event, no adult is or was ever discussing fucking in a first-grade classroom. The most “woke” elementary school in the world (and the school my kids go to would be in the running for such an honorific) is not sensitizing kids to LGBTQ issues by teaching math through the operation of adding partners with a double-ended dildo.

Instead, teachers are simply treating people with different sexual orientations or different gender identities as normal people. They might read a book about a character who has “two daddies,” which is as normal as sharing a story about a character who has no daddy because Scar threw his daddy off a cliff one day. They might explain that Bert and Ernie on Sesame Street are not merely “roommates,” but “a family.” Or they might just say that their classmate Cleopatra wishes to be called Ramesses from now on and leave it at that. The idea that these kinds of stories and classroom discussions are “inappropriate” for little kids makes no sense if you understand that LGBTQ people are normal members of society with whom kids interact every day, and if you understand that gender, gender roles, identity, and social expectations are things kids are thinking about as they learn about themselves and the world. This stuff comes up in school because it comes up in their little brains, and you really have to be a Jupiter-class jerk-off to write a law prohibiting kids from asking questions and having discussions.

And none of this has anything to do with the lessons on sexual intercourse these kids will learn about later in life from PornHub.

Indeed, what really pisses off the country’s bigots is treating gay, lesbian, bi, trans, and nonbinary people as normal people. None of the people who support “Don’t Say Gay” laws have any problem if a heterosexual teacher has a picture of their spouse on their desk and says “That’s my husband” when the kids ask. But if a gay teacher has the same picture, and gives the same answer, these people want to launch a goddamn Inquisition.

The bigots are fine with discussions about sexual orientation and gender identification just as long as those discussions are hetero-normative. “Daddy said Mommy looks pretty”—those people are cool with it. “Daddy said other Daddy looks pretty”—those people lose their small minds.

Never let anybody tell you that “Don’t Say Gay” laws are about preventing pornographic materials or lascivious conversations from reaching young minds. These laws have nothing to do with that. They’re about preventing people like my kid’s friend from being who they want to be and stunting the social growth of my third grader into a person unbothered by difference.

And it doesn’t stop at third grade. Defenders of the law say it does, but the law also gives the state the right to “restrict” discussions on gender and sexual orientation from fourth through twelfth grades to issues the state thinks are “age appropriate.” Who can know what conversation about LGBTQ issues Florida bureaucrats think are age-appropriate for tweens and teens, but I’ll bet all the money in my pocket that those conversations will involve more fire and brimstone than rainbows.

The major enforcement mechanism for the Parental Rights in Education Act is other parents. The law empowers parents to sue the school over content or discussions they don’t like. Critically, the law makes teachers (and school districts) responsible for bearing the cost of these lawsuits. Teachers, the most underpaid public servants in our entire society, are expected to lawyer up every time some parent gets too wrapped up in their Jesus beads and objects to a children’s book written by RuPaul.

The idea that one solitary parent can interrupt the entire classroom curriculum through a lawsuit that forces a teacher to fund their own legal defense is insane. I mean, have you met parents? On a good day, we’re myopic alchemists messing around with forces we don’t really understand but convinced that the schools could be doing more to help our children that we don’t have time to educate because we are busy earning money. On a bad day, we’re a vain and selfish invasive species that demands that the rest of society bend around our needs, even though we only really give a shit about the health and happiness of our own children.

Involved parents are the backbone of any successful educational community. Any school administrator will tell you that. Litigious parents are a necessary weapon against the state. These are the parents who are supposed to stand up for the children and the community when the state makes rules and regulations based on dwindling budgets and one-size-fits-all educational priorities. Turning these parents into weapons for the state and setting those parents against individual teachers the state refuses to pay properly is a perversion.

That perversion is how you get book bans. The state cannot ordinarily ban books. We have the First Amendment to thank for that and a 1982 Supreme Court case called Island Trees School District v. Pico.2 In that case, a school board on Long Island tried to remove a number of books from the school library (including Slaughterhouse-Five by Kurt Vonnegut, Black Boy by Richard Wright, and several others that I haven’t read but probably should since they piss these people off). A group of high school students, led by Steven Pico— who was only seventeen at the time—challenged the school board and eventually got the case heard by the Supreme Court.

Pico won. Kind of. Writing for a 5–4 plurality, Justice William Brennan reaffirmed that children do not “shed their constitutional rights . . . at the school house gate” and said that the First Amendment included the right not just to express ideas but also to receive them, validating Pico’s First Amendment concerns.

But Brennan represented a plurality decision, not a majority decision, and that jargon means that the Supreme Court did not actually come to an agreement. The justices actually split 4–4 on the First Amendment issue, with Justice Byron White being the fifth vote to send the case back down to the lower court on different grounds. White essentially said that they couldn’t decide whether or not the books were unconstitutionally banned under the First Amendment for the content of their ideas, because they might have been banned for their vulgarity.

I will spare you the Supreme Court’s long and tortuous history of trying to define words like “vulgarity” and “obscenity.” Suffice it to say that no panel of nine self-proclaimed law wizards has yet come up with a satisfactory answer. Again, we are a sexually repressed culture that manages to think of a woman breastfeeding her child as “vulgar” but a man openly carrying a phallic arsenal of weapons as “freedom-loving.”

Well into the twenty-first century, the state of Florida and its various school boards probably cannot ban books just because they depict “gay” content or characters. But parents suing the school can still force schools to remove books that contain scenes or stories they deem to be “vulgar.” Is a book where a character’s parents are lesbian or where a character muses about their gender identity by definition vulgar? Of course not. But who can fight the bigoted conservative parents when they make these ridiculous challenges? Only the teachers or librarians, with lawyers paid for out of their own pockets.

Any parent can grab a title off the shelf, find some passage or sentence that makes them reach for their pearls, present it out of context, claim the whole book is obscene or inappropriate for kids, and demand that the school remove it from the library. The critical imbalance here is that nobody is really empowered to tell the parents that they’re wrong. Nobody has the time or resources to fight organizations like Moms for Liberty (a group of conservative parents who have industrialized the process of getting books banned) in court, in school district after school district, over paragraph after paragraph, in order to keep free expression safe from these puritanical tightwads. Indeed, in many cases (as in the Pico case) the burden falls on students to fight other kids’ parents over which books should be available in the schools.

Take this book. As I’m sure you’ve noticed by now, this book is vulgar as fuck. But is it “inappropriate” for children who are old enough to wrestle with its key concepts? Should it be banned from school libraries because it contains many curse words and the occasional unnecessarily graphic analogy? Would the evil bigots interested in banning this book really be banning it because they wanted to protect their children from my sometimes obscene turns of phrase, or would they be banning it to protect their children from reading an argument about how their parents are evil bigots?

If this book were challenged, who would defend it? Not me. I don’t even like to go to Florida for spring break. Not my small, New York–based, not-for-profit publisher, which can’t constantly play Whac-A-Mole with the independent school districts of Tallahassee. When Moms for Liberty comes for a book, based on whatever prudish, bigoted, or unconstitutional reasons they invent, there is nobody positioned on the ground to stop them.

Laws like “Don’t Say Gay” empower parents to do what school boards could not: shift the burden of defending free speech and free expression to individual schoolteachers and their students instead of to the state or the courts.

The final terrible thing “Don’t Say Gay” legislates away is student confidentiality. The law prohibits schools from keeping private what it calls “critical decisions affecting student’s mental, emotional, or physical well-being.” What that really means is that the school is forced to tell the parents if the kid wishes to use different pronouns or comes out as gay or trans.

Internet parents love to scream about this provision as necessary to protect parental rights. “They’re cutting parents off from their kids,” they whine. “Parents have a right to know about pronouns,” they seethe. But these parents have it twisted. Schools that protect children’s privacy are not cutting parents off from their kid. Their kids are. The schools are not preventing parents from knowing critical information about their children, because the parents have done that themselves. It’s pretty simple: either create an environment where your kid feels like they can talk to you about their deep, emotional thoughts, or shut the fuck up. Be thankful they feel comfortable talking to somebody and try to do better next time.

All parents have stared into their children’s eyes and seen the abyss of things left unsaid staring back at them. It’s a terrible feeling. Most parents react to that by thinking, “I am going to do everything in my power to make this child feel safe and comfortable talking to me.” But if you are the kind of parent who confronts that moment and thinks, “Goddamn that woke school!” then you are exactly the kind of parent who shouldn’t get to invade your kid’s privacy. You are exactly the kind of close-minded parent your kids need to be protected from. You are the problem. Society is trying to stop you and your obsolete shit from infecting the next generation. I’m sorry you had to find out this way.

You don’t have a right to know your kids; it is a privilege to know your kids. Earn it.

Florida entered into a settlement over the law in March 2024, allegedly “clarifying” that it cannot be used to discriminate against kids on the basis of sexual orientation.3 According to the settlement, discussions about the “normalcy” of heterosexual orientation are just as prohibited as discussions of the “normalcy” of homosexual orientation. But the settlement is just a public relations stunt. It doesn’t change any of the underlying problems with the law. It doesn’t keep innocuous books that depict same-sex characters on the shelf. It doesn’t stop parents from suing teachers. It doesn’t stop schools from normalizing gender conformity while otherizing gender fluidity.

Unfortunately, like COVID-19 and wet T-shirt contests, what happens in Florida doesn’t stay in Florida. At least twenty other states have proposed similar “Don’t Say Gay” laws as of the time this book was written, and seven successfully passed one as of June 2024.4 Congressman Mike Johnson—who is the Republican Speaker of the House as of this writing—proposed a national “Don’t Say Gay” bill, which he inaccurately called the Stop the Sexualization of Children Act.5 Johnson’s law would prohibit “the use of Federal funds to develop, implement, facilitate, or fund any sexually-oriented program, event, or literature for children under the age of ten.” Again, “sexually oriented” programs, events, and literature are present every time a gym class splits into a boys vs. girls dodgeball game. Johnson only has a problem when a “girl” wants to play on the “boys” team.

Nothing that Republicans are trying to do with these laws is particularly new. Gay erasure—forcing LGBTQ people to hide and pretend that they do not exist—has been a long-standing policy of the American government at all levels. In my lifetime, I can trace these “Don’t Say Gay” bills all the way back to the Bill Clinton administration and its infamous decision to sign the Don’t Ask, Don’t Tell legislation covering LGBTQ personnel in the military.6 The idea that gay people, if they simply insist on being gay, should just not talk about it is very old. Some people even call that silence a “compromise,” but it’s one that works in a sinister way, like they’re saying, “We could, of course, burn you at the stake, but we won’t as long as you shut up and stay in the closet and away from our kids.”

Similarly, legislating bigotry and religious fundamentalism through the guise of “parental rights” is an old trick. I’m old enough to remember that these people have a problem with “evolution” being taught in schools. They dislike geology lessons that show how old the earth really is. More recently, they’ve decided that basic immunology—schools making sure kids get their shots so they don’t show up and infect an entire community—is a violation of “parental rights.” Every time reality is taught or mandated in schools, some conservative parents squeal about how their rights to make their own kids stupid and sick are being attacked.

We have a perfectly acceptable place to put these kinds of parents: it’s called “home school.” I’ve always been a supporter of parental rights to homeschool their children. Part of that is because I’m Black. Subjecting my children to the white man’s education was not an easy choice for me. I don’t homeschool my kids because I selfishly decided there were other things I wanted to do with my limited time on this earth, but my kids surely pay a price for my choice. My wife and I do what we can to deprogram our children from the white supremacy that exists all around them whenever they leave our house, but our best efforts are, ultimately, futile. They will suffer the endemic racism of white-normative thinking in ways too numerous to count or combat. That is the price we pay for our decision to let other people educate our kids.

If a conservative religious parent wants to pull their kid out of school and teach them that Jesus rode a dinosaur onto an Ark filled with guns for freedom and tax breaks, then they absolutely should have the right to do that. Go for it, I say. Just don’t come bitching to me later when your kid can’t get into Harvard and accuses my Black children of “taking their spot.” Homeschool your kid, send them to Baylor, then to Notre Dame Law School, and then have them wait for a spot to open up on the Supreme Court. Amy Coney Barrett won’t live forever. You have a path, use it. (I am glossing over the fear that a lot of parents homeschool their kids to avoid the kind of public oversight that can save children from abuse and neglect and instead am taking homeschooling parents at their word.)

What we’re not gonna do, what we must not do, is let these parents infect the entire school curriculum with their bigoted, unscientific, private predilections. School is a group project. It’s a social project. All parents give up certain parental rights in order to have their children educated by the community. Most importantly, you give up the right to restrict your child’s knowledge to only what you know or to only what you believe to be true. If you keep your kids in an attic, you can tell them whatever you want about how they got there and what the world outside is like. But if you let them out, the world takes its place as an educator, and you cannot stop it from happening.

Parental rights means that I can tell my kids not to believe Thomas Jefferson. I can explain to them how Jefferson was wrong. I can (properly) contextualize his sexual relationship with Sally Hemings—a girl he enslaved—as “rape,” even if that’s not the word they use for it in school. I can even lobby the school to present a more complete picture of Jefferson than is usually found in the history books.

Parental rights doesn’t mean I can demand that the writings of this racist, rapist, drug-addicted, misogynist enslaver be removed from the school. I cannot sue the school to have the Constitution removed from the school library, even though it’s a vulgar document that contemplates freedom and equality for rich white men and no one else and explicitly tells my kids that they are three-fifths of a person.

I easily could have written a whole book called Bad Law in Florida. For reasons I don’t even fully understand, that state is where terrible laws and legal concepts go to metastasize into their most virulent form. Nearly every bad state law ascends to its worst version in Florida, and the state takes nearly every bad federal law and doubles down on it.

When it comes to education, Florida is completely off the chain. “Don’t Say Gay” is the law I’m focusing on here, but I would be remiss if I didn’t at least mention the unconstitutional tripe that is Florida’s “Stop WOKE” Act.7

The bill was referred to by its supporters as the “Stop Wrongs to Our Kids and Employees Act,” and the only thing that makes me happy about it is imagining how much of the limited Republican brain power went into inventing that acronym.8 The law essentially bans discussions of what Republicans call “critical race theory”—which at this point is just their catchall phrase for anything that challenges racism or white supremacy—from happening in higher education or the workplace. It’s basically meant to prevent students from learning about the history of slavery and its ongoing repercussions.

Almost every article or book I’ve ever published in my life would violate “Stop WOKE” in one way or another. Almost every book of history, politics, or social science written in the last fifty years by a Black author not named Thomas Chatterton Williams or John Mc-Whorter would violate “Stop WOKE.” I’d go so far as to say that if you’re a Black public intellectual and you haven’t written something that would violate “Stop WOKE,” Harlan Crow would like to offer you a free vacation on his superyacht.

And if you’re a white public intellectual who hasn’t violated this law, in the words of Al Pacino from Scent of a Woman: “Harry, Jimmy, Trent, wherever you are out there, fuck you too.”9

Most people understand that the “Stop WOKE” law is a blatant attempt to whitewash history. Frankly, my heart is big enough that I can be empathetic to some of the Republican concerns. What white people did and continue to do to Black people in this country is . . . awful. It’s disgusting. It’s embarrassing. I can, I think, understand the impulse not to want your white kids to know about it. My kids look at a picture of, say, Ruby Bridges desegregating a school, flanked by angry, violent white people and say, “Oh my God, that’s horrible.” White kids look at that picture and say, “Oh my God, that’s Grandma spitting on a child.” I get the white parental impulse not to let their children know about all the terrible things they’ve done.

The somewhat obvious problem with that particularly white parental view is that we have to learn about the mistakes of the past if we want to have a brighter future. We have to learn about systemic racism and how it works if we want to stop being systemically racist. We have to learn how we dug this hole if we are ever to climb out of it. Teaching kids about racism and the white active or tacit complicity in racism does not hobble them. It does not shame them. It motivates them to do better, at least better than their parents did.

That, of course, is exactly the kind of thing “Stop WOKE” is trying to prevent. It would be one thing if the white parents who support this law were really just motivated by their own white fragility and concerned about how knowledge of white bullshit would affect their children. If that were the case, we could simply deploy an army of school psychologists to help children who struggle to cope with the full horror of what white people in this country have done to other people. But guilt is not the “Stop WOKE” motivation, and mental health is not its concern. “Stop WOKE” is here to make sure systemic racism and bigotry continue on into the next generation, uncut by changing social norms.

The comedian Chris Rock gave an interview in 2014 that’s lightly cribbed from any number of Black scholars in which he observes that racism, fundamentally, is a white problem. It’s whites who invented it, whites who twist themselves into knots to keep it alive, and whites who pass it on to their children. “My children are encountering the nicest white people that America has ever produced,” he said of the current generation. “Let’s hope America keeps producing nicer white people.”10

“Stop WOKE” is trying to stop that from happening. It’s trying to stop a better generation of white people from replacing the current MAGA-encrusted generation.

I’d like to say that they’re destined to fail, but they’re not really. The long arc of history may bend toward justice, but the intermediate arc of Western history bends toward incredible industrialized violence whenever white folks feel like they’re losing their grip on oppressing other people. Two hundred years of various British and European colonial rule, one hundred years of Jim Crow, and the full freaking Holocaust tell me that white people with power can do a lot of damage while the rest of us are waiting for better ones to show up. It’s not preordained that they’ll lose. They’ll only fail if everybody, including whatever “better” white folks already exist, joins in to fight them.

Luckily, with “Stop WOKE” at least, that fight is happening through a series of lawsuits brought against the law. Surprisingly, so far the courts—which are often the hype men of white rule—are doing what they can to stop “Stop WOKE.” Judge Mark E. Walker of the U.S. District Court for the Northern District of Florida issued injunctions preventing parts of the law from taking effect in August and then in November 2022.11 In March 2024, the Eleventh Circuit Court of Appeals (which oversees Florida) agreed with the injunction and ruled that the law was an unconstitutional violation of the First Amendment.12 Unlike “Don’t Say Gay,” “Stop WOKE” cannot claim to be a law preventing obscenity or vulgarity. It’s a straight-up content- and viewpoint-based restriction on what can be said in the workplace or on campus, issued directly by the state.

That should be a point-and-click free speech violation. But by the time you read this, the Supreme Court may well have weighed in on the case. Since the Supreme Court is controlled by six Republicans who rule based on their grievances instead of on the law, it’s hard to predict what they’ll decide. Maybe “Stop WOKE” is too much of an obvious constitutional violation for them to ignore. On the other hand, the neo-Confederate conservatives on the court are most eager to uphold concepts of “states’ rights” when the states are using those rights to oppress Black people or women, which might lead them to rule in favor of the Florida law.

What gives me more hope than the courts on this issue is that laws like “Stop WOKE” and “Don’t Say Gay” poll like crap. In October 2022—a month before DeSantis was reelected—one poll showed that over 50 percent of Florida voters disapproved of these laws, including a significant minority of Republicans.13

Another way to measure the tepid political waters for these culture war laws is Ron DeSantis’s own failed presidential bid. While Donald Trump stayed focused on traditional racist concerns like immigration, DeSantis went all in with this anti-woke stuff, and it didn’t work. The campaign flamed out spectacularly. Very old white Republicans, like the ones spitting on Ruby Bridges in the pictures, support these laws, but they’re pretty much the only ones. These laws aren’t a solid political loser for Republicans like abortion bans, but they’re not really political winners either. They don’t seem to be the kind of “wedge issue” Republicans are always searching for to drive mouth-breathing racists to the polls to vote against their own Medicare and Social Security.

I’m hopeful that any laws the Republican-controlled Supreme Court fails to overturn can easily be repealed if Democrats ever recapture the Florida statehouse and legislature. The constituency for this crap is smaller than you’d think, despite the attention De-Santis, groups like Moms for Liberty, and “Parental Rights Twitter” are able to draw to themselves.

If you live online or go to enough school board meetings, you have the sense that these judgmental, hyperactive, insane parents are everywhere. It feels as if they’re in control. It feels as if they have a grand plan to topple the school principal and install their progeny as masters of the schoolyard, while you’re struggling to keep your kids from getting scurvy.

But these bigoted parents are not in control, they don’t have a grand plan, and nobody likes them. There are more of us than there are of them. They make up for their lack of numbers with free time, motivation, and intimidation. They have the time and inclination to police other people’s kids, while we are just trying to keep ours alive and healthy. They’re just grown-up bullies, temporarily empowered by the state to terrorize other parents and children.

We can defeat them. We just have to fight them, counter their repressive and misleading arguments, and be not afraid.
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WHO DIED AND PUT GOD IN CHARGE OF OUR LAWS?


The First Amendment represents an eighteenth-century compromise between Puritan religious zealots from the North who wanted to rape and pillage this continent to bring about God’s kingdom on earth, and Anglican religious zealots from the South who wanted to claim these lands for their, slightly different, version of Christianity. Some Lutheran and Quakers were also slumming it in Jersey and Philly with their own ideas on how best to take land in the name of God. And, of course, the bishop of Rome had already told Catholics that they were free to subjugate the entire hemisphere.

There was a lot of religious tension at the founding of the country, so to resolve it, James Madison, the author of the first ten amendments that we call the Bill of Rights, came up with a kind of mutual nonaggression pact. Here’s the first sentence of the First Amendment, the two parts of which lawyers refer to as the “establishment clause” and the “free exercise clause.”1


Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.



Problem solved, right? Everybody is free to practice whatever religion they want, and the government will not establish one religion above all others. Now let’s get out there and steal land from the people already living here and enslave Africans to work that land while we reap all the profits. America, hell yeah, brother!

On paper, the First Amendment is the right answer. I’d argue it’s the only legitimate answer for a secular government based on individual liberty and freedom of thought and expression. The government’s only role should be protecting the rights of people to practice their faiths and preventing one religion or sect or cult from imposing its views on everybody else.

In practice, however, the establishment clause of the First Amendment has never been fully implemented. Laws and norms that are clearly drawn from Judeo-Christian—or white Anglo-Saxon Protestant—religious precepts have always been part of our legal code, and those religious beliefs have been imposed upon everyone.

If you are a practicing Christian, a lot of the religious foundations of our laws might be invisible to you; they might just feel normal. But if you practice a different religion, or no religion at all, you see violations of the establishment clause all around you. Our criminal code, contract laws, general market regulations, pledge of allegiance, oaths of office, and inscriptions on our currency all have an origin that can be traced back to Christian theology.2

Our ideas about what constitutes a valid legal agreement come more from Jesus Christ than from Julius Caesar. American-style chattel slavery has its roots in Christianity, and Christianity was used to justify it. Prohibition was obviously pushed by Bible-thumpers, as was the War on Drugs. I can’t say it’s all been bad: Christianity was also used to argue for the abolition of the slavery that other Christians claimed was divinely justified. And the establishment of the welfare state was based on Christian precepts of charity. Christianity has been used by both sides of the environmental debate (the people who claim to speak for God can’t seem to agree on how God wants us to use the oil that He apparently murdered the dinosaurs for us to have).

As I’ve explained elsewhere in this book, we are currently being assaulted by Christian fundamentalists who think that their God should be allowed to dictate whether a pregnant person can be forced against their will to bring a child to term. Anti-abortion laws are a perfect example of how this government violates its own principles against the establishment of religion, often without pausing to note its own hypocrisy. Yet the proponents of forced birth say that anti-abortion laws are an example of the free exercise clause, not a violation of the establishment clause.

They’ve got it ass-backward. The free exercise clause is supposed to save non-Christians from the tyranny of Jesus. The free exercise clause is the redundancy, the backup power generator, for when the establishment clause fails to stop the government from imposing its preferred religion on everyone. When the government passes a religious law that prohibits people of other faiths from acting in accordance with their conscience—as it does, for instance, when it tells people of faith that pregnant people can be required to get sick or die because the government mandates the incubation of fetuses— the free exercise clause is supposed to ride to the rescue and force the government to stop or make an exception to that law.

The important thing to understand here, from the perspective of legal philosophy, is that the establishment clause is supposed to be a restriction on the power of the majority, while the free exercise clause is supposed to be a liberation for the minority. It’s not surprising that in a democratic republic most of the representatives most of the time would be practitioners of the majority religion in the country. That has certainly been true with our republic. Literally all of our presidents have been some flavor of Christian: some of them devout, some of them hypocrites, two of them Catholic— but all of them claiming to be aligned with Jesus.

If anything, Jesus-y people are overrepresented in the American government. According to a Pew Research Center breakdown of the 118th Congress (the current one as of this writing), 88 percent of congressional members claim to be Christian of some description, compared with just 63 percent of adult Americans who say they are followers of Christ.3 Over 30 percent of Americans claim to be “unaffiliated”—atheist or agnostic—while only one solitary member of Congress claimed to be the same: Arizona senator Kyrsten Sinema, who, I imagine, is just waiting for Mohammed or the Dalai Lama or Akhenaten to make her a better offer than Pfizer or Eli Lilly has.

And then there’s the third branch of government, the federal judiciary. On the Supreme Court, 8 of the 9 justices are some flavor of Christian, including six Roman Catholics.4 Of the 116 justices who have ever served on the Supreme Court in our nation’s history, 107 of them have been Christian.5

Christians dominate the lower courts as well. It’s hard to get a full read on the religious affiliation of the entire federal judiciary because the judges are not required to announce their religion, and they like to pretend that their faith doesn’t matter. A 2017 study found that 78 percent of federal appellate judges were Christian, and that study was done before we had four years of Trump judges infecting the courts.6 As of this writing, there has never been a single Muslim federal judge, though both presidents Obama and Biden nominated a Muslim to the federal bench.

Every single national law in this country was passed by a Christian legislature, signed by a Christian president, and reviewed by a Christian court. If this place doesn’t feel like a Christian theocracy to you, it’s probably because you’re Christian.

The establishment clause is supposed to stop these people. The free exercise clause is supposed to free the 37 percent of non-Christians from Christian clutches. But that’s not how it’s played out. Instead, the establishment clause of the First Amendment has been treated like the “well-regulated militia” part of the Second Amendment: a phrase to be ignored. Meanwhile, the free exercise clause has been fully weaponized by the majority religion and deployed against the very minority beliefs the clause was meant to protect.

The balance between the establishment clause and the free exercise clause has ebbed and flowed throughout American history. But our current era of free exercise rampaging throughout our government and remaking the public sphere in the image of a cubic zirconia cross started with the passage of one law: the Religious Freedom Restoration Act.7

Passed in 1993, the RFRA restored what’s known as “strict scrutiny” to laws that “substantially burden” a person’s exercise of their religious beliefs. To put that in plain English: the RFRA tells the courts to be highly skeptical of any law that impinges on a person’s faith. The government can pass a law that limits the free exercise of religion only if it has a really good reason and if the law affects faith in the “least restrictive” way possible.

The RFRA was passed in direct response to a 1990 Supreme Court opinion called Employment Division, Department of Human Resources of Oregon v. Smith.8 The case involved two Native American drug rehabilitation counselors who were fired from their jobs for ingesting the hallucinogenic drug peyote in accordance with the practices of the Native American Church. I don’t know a whole lot about the Native American Church, but I know that their religion is sometimes called “peyotism,” so I’m pretty sure that ingesting peyote is somehow key to their religious beliefs.9

The Supreme Court case was not about the two guys getting fired. They worked for a private drug rehabilitation clinic and could be fired for, you know, taking drugs. The case arose because after they were fired, they applied for unemployment benefits and were denied because they were fired for “work-related misconduct,” in this case, using a drug that was illegal under Oregon law. The Oregon State Supreme Court ruled that Oregon’s drug laws violated the men’s free exercise of their religion, and that’s the case that went before the Supreme Court.

The court ruled against the two men, in a 6–3 decision authored by conservative Justice Antonin Scalia (who was so Roman Catholic that he could have been in the running to be Pope if he didn’t hate poor people so much).10 The court said that individual religious beliefs did not allow people to ignore “otherwise valid” laws prohibiting conduct that the government is free to regulate. If peyote were banned because it was used in religious ceremonies, that would be a constitutional violation. But Scalia argued that it was banned simply because it was a hallucinogen outlawed as part of a generally applicable antidrug law. Scalia said that allowing exceptions to every law based on religious grounds would open the prospect of “constitutionally required exemptions from civic obligations of almost every conceivable kind.” He warned that the alternative view would lead to all manner of religious objections, including “payment of taxes,” “military service,” and “compulsory vaccination laws.” (Oh, we’ll be getting to that last one a little later.)

In terms of constitutional law, what Scalia did was change the legal test used to determine if the government violated the free exercise clause. The test had been “strict scrutiny”—that is, the government could violate religious beliefs only if it had an excellent reason to and could interfere with the practice of religion as little as possible. Scalia changed it to something approaching “rational review” (Supreme Court justices like to invent official-sounding names for the thoughts they’re pulling out of their asses because it makes their rulings sound more “legal”). According to Scalia, the government need only show that it had a reasonable motivation for its laws (“just say no to drugs” being more than enough of a reason) and show that the law wasn’t specifically targeting a religion.

The RFRA was passed to overrule Scalia and change the test back to what it was before he got involved. The “restoration” in the Religious Freedom Restoration Act is the return to a system of strict scrutiny, where the government needs an excellent, compelling reason to impinge on the free exercise of religion. Scalia tried to put a stop to that standard and lost.

So, for the record, I think Scalia was mostly right (I say through gritted teeth and deep emotional pain). Even though I understand that this is a Christian government that is more likely than not to pass laws favorable to Christians at the expense of every other faith, I think the free exercise clause should be extremely weak. Most of the time, in most situations, you shouldn’t be able to get an exemption from following the law when your only argument is “God told me so.” And I don’t really care if your God lives on a mountain or in a tree or just magically appears in your bedroom when no one else is around. I don’t care if a lot of people believe in your God, or only a few do. “Because God said so,” is not a valid legal defense. It’s not even an argument. It’s a fucking story. And we can’t just go around making laws or exceptions to laws based on stories.

My solution to the problem of Christian overreach is not free exercise but a robust interpretation of the establishment clause. I don’t necessarily want to make it easier for Jews or Muslims or Hindus or whoever else to excuse themselves from laws because their theology tells them to. I want to make it harder for Christians to pass laws based on Christian theology. Drug laws are a good example of this, because there is no objective, secular reason why certain drugs (like peyote) should be banned, while other drugs (like alcohol and tobacco) should be allowed, beyond puritanical, religious bullcrap. If Jesus changed water into LSD, dropping acid on Sundays would be a freaking sacrament.

Despite agreeing with Scalia’s reasoning in Employment Division v. Smith, I would have come to the exact opposite outcome than he did because I never would have reached the religious question in the first place. Denying unemployment benefits to drug users is a due process violation, I’d say. People are being denied substantive fairness and real benefits because the government has its divine panties in a bunch over recreational drug use. I don’t care that peyote has a religious use, because I don’t think two dudes who say they need peyote to commune with invisible beings are any more or less deserving of public benefits than two dudes who say they need crack simply because they like to get high. Why should the crack addicts be denied benefits that the alcoholics receive? Why should the crack addicts have to say that they pray to the “Holy Order of These Rocks” in order to get unemployment assistance (assistance they probably need most of all . . . because they’re addicted to friggin’ crack).

Drug users should get unemployment benefits. Thank you for coming to my TED Talk.

Alas, I was not on the Supreme Court in 1990, nor in Congress in 1993, nor will I ever be a part of those institutions, because I am a godless heathen who sees no moral or legal difference between a crack user and a Bible-thumper.

Democrats were in charge of the government back then, and so you already know all of the players involved in popping this bad law into existence. Then New York congressman Chuck Schumer (who was a Democrat in the House of Representatives back then) introduced the RFRA in Congress, where it passed unanimously by a voice vote. Massachusetts senator Ted Kennedy sponsored the bill in the Senate, where it passed 97–3. And President Bill Clinton (deep existential sigh) signed it into law. Neoliberals, baby! If they didn’t exist, Republicans would invent them.

The three Senators who opposed it were Robert Byrd (D-WV), Jesse Helms (R-NC), and Harlan Mathews (D-TN), who had been recently appointed to fill Vice President Al Gore’s seat.11 But those three opposed the bill because it didn’t contain an amendment that denied the protections of the free exercise clause to prison inmates. I wish I were making that up, but then Nevada senator (and future Democratic majority leader) Harry Reid had proposed an amendment to the RFRA that would have curtailed the right of prisoners to claim free exercise rights if they wanted, for instance, meals cooked in accordance with their faith.12 That amendment was defeated 58–41, and Reid got back on board with the full bill, but those three senators held out.13

In fairness to Schumer, Kennedy, Clinton, and the other neoliberal donkeys who supported it, the RFRA makes sense if you think about it only from the perspective of minority religions. Free exercise is the protection minority faiths need from laws that treat a Christian belief structure as the default setting. Scalia’s reformation of the clause doesn’t work because the government need not specifically target other religions in order to violate the free exercise clause; it need only tailor laws to work with and around Christian beliefs, while running roughshod over everyone else. From the perspective of religiously tolerant politicians, in a world where the establishment clause isn’t taken seriously, a strong free exercise clause is all minority religions have left.

But what happens when Congress’s robust interpretation of the free exercise clause, as expressed through the RFRA, is co-opted by the majority religion? What happens when the Christians who run the churches say the Christians who run the country have not gone far enough toward bringing about God’s kingdom on earth? If the free exercise clause is supposed to save people from persecution, what happens when the persecutors get ahold of it?

The last thirty years of rising Christian theocracy and state-sponsored bigotry only lightly disguised as Supreme Court rulings is what happens. The RFRA has become the biggest tool in the shed of Christian fundamentalists looking to force their God down other people’s throats. It has perverted the free exercise clause from a shield for the oppressed into a weapon of the oppressors. Challenges under the RFRA are not most often won by people of minority faiths looking for relief from Christian laws promoted by state legislatures or Congress. Instead, cases are mainly won by Christians who claim that, when the government forces them to play by the rules and do their jobs and stop acting like slack-jawed troglodytes who hate access to birth control, the government violates the free exercise of their curdled version of their faith.14

The RFRA allowed Christians to do something they long dreamed about but previously couldn’t pull off: challenge generally applicable antidiscrimination laws as a violation of the free exercise clause. You see, discrimination is kind of central to most organized religions. Apparently, invisible rulers in the sky who have the power to violate the laws of space, time, and particle physics are also incredibly concerned with who we bang and what we eat for dinner. As I understand it, these rulers demand that their followers discriminate against those who fuck the wrong people in the wrong way.

And woe betide those who have the wrong imaginary friends or call essentially the same imaginary friend by the wrong name. The rulers demand that you get your ass kicked for that. For some reason, most of the invisible rulers happen to be men, and they need us to discriminate against women, because women are too busy with childcare or spend too much time talking to snakes . . . or something. I’m not a theologian, so you’ll have to ask somebody else for the details.

Discrimination against people of different faiths, or against people of the same faith who just practice it differently, or against people who are just trying to get through the freaking day without worrying about voyeuristic archangels watching them in the shower, should be the very last thing the government protects under the guise of religious freedom. The ability to discriminate against others really should end once you cross the threshold of your house of worship and reenter society. At the very least, the ability to discriminate on religious grounds should not be sanctioned by the secular government. Moreover, one would think that the discriminatory aspects of organized religions would be among their least popular tenets, certainly not the ones they lead with.

If I were organizing a religion, I would definitely start with “Here’s how we help children” and “Everybody gets a puppy,” and only later, in very hushed tones, would I reveal “Oh, by the way, you actually have to kill the Sith. Yeah. They’re too dangerous to be left alive. There might be good left in some of them, but, as a general rule, if you find a space station full of these people, you gotta blow it up. Don’t worry, I’ll make it legal. Finish your milk.”

But in this galaxy, the very first thing Christian conservatives did once they were empowered by the RFRA was to lean into the most discriminatory parts of their theology. Christians challenged housing laws, saying that renting to unmarried couples or single mothers was against their religion.15 They challenged health care laws that provided contraception to women.16 They challenged anti-discrimination laws meant to protect the LGBTQ community.17 (They also challenged tax laws and building codes and zoning laws, because the only thing Christian conservatives love more than terrorizing people in the name of Jesus is making money in the name of Jesus.)18

The harm caused by the Christian use of the RFRA might have been mitigated if all these lawsuits were just coming from religious individuals claiming the right to be bigoted in their personal dealings. But a different Bill Clinton triangulation-of-bullshit program allowed these people to encroach even further into the public sphere and literally take over traditional government functions.

Clinton instituted what he called “charitable choice” programs through the 1996 welfare reform package he championed and signed.19 Charitable choice made it easier for the government to give money and contracts to religious organizations that provided social services. If you run a food pantry or an orphanage or any kind of charity as an explicitly religious organization, the not-supposed-to-establish-religious-preferences government could now give you a pile of cash and essentially outsource its social-safety-net functions to you and your God.

To recap, Bill Clinton was interested in letting the market and the churches provide government services, but not the government. I swear, I think the reason Republicans hated him so much was because he did “being a Republican” better than they did. It’s just like how Saruman hates Gandalf because Gandalf does “being a wizard” better than he does. Clinton was the perfected version of the Republicans’ own teachings, and the GOP couldn’t stand being beaten at their own game.

In any event, Clinton’s charitable choice programs were supercharged during the George W. Bush administration. Bush, you’ll remember, ran as a “compassionate” religious zealot, after he stopped doing booze and blow just long enough to find Jesus.

Charitable choice, combined with the RFRA, is how gay people are denied adoption services and how unwed mothers are denied housing. The Christian organizations take over government services and then claim that the government cannot force them to provide those services to everybody, because it violates their free exercise of religion.

Women and the LGBTQ community bear the brunt of what Christians call the free exercise of their religion. I’m aware that many, if not most, organized religions discriminate against women and LGBTQ people in some way, but Christians are the ones running this joint, so Christians are the ones I’m focusing on. For reasons I will not diminish myself to pretend to respect, the Christian antipathy toward the LGBTQ community is, frankly, unhinged. No matter how many exceptions we make to allow freaks-for-Jesus to preach their hateful crusade against love and glitter, they’re never satisfied. They always want more. They always want to encroach further and further into the shared communal space to discriminate against gay and trans people when these members of society, who should enjoy equal protection, go to school, to work, out to dinner, or to buy a cake.

Conservative Christians act like they are the ones being persecuted, when they are “forced” to do things such as take money from a gay customer who enters their place of business, go into a public restroom that might also be used by a transgender individual, or process a legally valid marital contract (which literally involves nothing more than clicking a few buttons on a screen) for a gay couple. These Christians claim that their God exempts them from basic decency toward others and expect—nay demand—that the government respect their rights to be unwashed bigots and to violate every civil rights and antidiscrimination law we have on the books.

The Christian discrimination against women is similarly deranged. The world Christian conservatives imagine for women is one of forced birth, unpaid labor, and subservience to their husbands, which is pretty standard stuff over the last four thousand years of misogyny. Women do well in Christian theology as long as they produce children and sandwiches and vote for thrice-married rapists who like to grab other women by their genitals. The thing that really pisses off Jesus is when women try to control their reproductive cycle in any way. Apparently, the space god who can blink entire species into existence with a word is easily and completely flummoxed by pills.

GOD: Mary, have my baby.

MARY: No. I don’t think it’s the right time for me to start a family.

GOD: But I am that I am.

MARY: And congratulations to you for all your success, but I orally ingest a combination of estrogen and progestin every day.

GOD: No. Nooo. A curse upon you, Walgreens!

I’m sorry to be flip about it all, but it’s just so stupid. All these real problems out here, from war to pollution, yet some Christians want to go to the mattresses over the birth control pill and the abortion pill and the morning-after pill . . . pills literally no one is forcing them to take. Have all the babies you think God wants you to have, but leave other people and their wombs the fuck alone.

And yet this issue—specifically contraception and the inexplicable Christian desire to limit access to birth control pills—led to the biggest and most important Supreme Court case applying the RFRA. In 2014, the Supreme Court decided Burwell v. Hobby Lobby Stores.20

At issue was a provision in the Affordable Care Act (a.k.a. Obamacare) that required employment-based group health care plans to cover contraceptives. Hobby Lobby—an arts-and-crafts chain store that at the time operated 500 outlets with 13,000 employees (it now has 1,000 branches with over 45,000 employees)—did not want to provide this contraceptive coverage to its employees. The owners, David and Barbara Green and their three children, wanted to sell yarn and clay in accordance with the teachings of Jesus, and somehow that meant they didn’t want to provide a health care plan that followed the law.

The ACA, of course, already had exceptions to its health care mandate for religious employers and nonprofit religious organizations. (As I said, we already bend over backward to make sure Christian zealots are allowed to practice their faith in whatever way seems best to them.) But those exceptions didn’t help the Greens, because they weren’t running a tabernacle or the Vatican; they were operating a regular for-profit business that employed thousands of people and sold glitter and wood glue.

The Greens sued the government under the RFRA, claiming that their religious liberty was violated by having to provide a health care plan that restricted the Greens’ right to control how their employees used their wombs.

If the Greens had argued that the ACA’s mandates to cover, say, cancer treatments violated their religion because the Great Sky Crab decrees that all cells matter, they surely would have lost. But since they were arguing a similarly nonsensical Christian belief, in front of a Christian court, in a country that acts as if wackadoodle Christian religious doctrine were just normal and must be respected at all costs, they of course won. In a 5–4 ruling, the Supreme Court said that the RFRA required giving the Greens an exemption from the ACA’s contraception requirement, meaning that the Greens could force their 13,000 employees to pay for their own reproductive care out of pocket, so as not to offend the Greens’ God.

The majority opinion was written by Justice Samuel Alito, and it was a pretty straightforward application of the RFRA. Alito used the fact that the ACA made exceptions for religious organizations to say that giving the Greens a similar exception was a “less restrictive” way to apply the government’s law, and that finding less restrictive alternatives was the point of the RFRA. Congress, according to Alito, was pretty clear in what it wanted to do.

Providing the fifth vote for the slim majority was Justice Anthony Kennedy. He wrote separately to argue that the government insufficiently explained why nonprofit religious organizations get an exception but for-profit corporations do not. I find Kennedy’s opinion to be particularly intellectually dishonest. He was pretending that he could not readily tell the difference between a church, a charity, and a crafts store, and he was chiding the government for not holding his hand as he ineffectually muddled through it. Kennedy was always just trying to be the best version of the worst people.

In dissent, Justice Ruth Bader Ginsburg brought up Scalia’s ruling in Employment Division v. Smith. She said that these kinds of exceptions to “otherwise valid” everyday laws were exactly the kind of chaos Scalia had warned about. But Scalia joined Alito and the majority in this case. He was unmoved by Ginsburg quoting his own words back to him and didn’t even bother to write a separate opinion explaining why he changed his mind. I assume that Scalia figured that he’d tried and got overruled by Congress and that the system was simply working as intended. But I’ll never know. Scalia didn’t even bother to show up for work the day the opinion was announced. It came down in late June, during the last days of the court’s term that year, and Scalia had already left town for summer vacation by the time it came out.

If the RFRA opened the floodgates to bigotry disguised as religion, Hobby Lobby is what pushed everybody into the water. Hobby Lobby was like Emperor Constantine’s alleged sign from God before the Battle of the Milvian Bridge: proof to Christians that they were going to win, no matter what. The attacks by Christians on everybody else, especially gay and trans folks, have been nigh unceasing since Hobby Lobby. And in front of this Supreme Court, the Christians always win.

That includes the particularly maddening turn of hypocrisy where Christians, who thrive on taking away other people’s bodily autonomy—like they’re a human form of the zombie-ant fungus— claim that their bodily autonomy and free exercise of religion are taken away by mask or vaccine mandates. These same people, who claim that God gives them the right to cough on everybody else and get people sick, also claim God gives them the right to deny other people access to health care and to police their reproductive systems. The same goddamn sociopaths who say their kids can’t be exposed to lessons about sexual orientation or gender fluidity say that your kids can be exposed to COVID-19 or measles or polio or whooping cough or whatever else their unvaccinated urchins bring back into this world.

The RFRA (as well as some provisions of the Civil Rights Act that mandate that employers provide reasonable accommodations for employees with religious objections) was used to challenge many of the state-level COVID-19 vaccination requirements as well as President Biden’s federal employee vaccine mandate. The challenges were eventually rendered moot by the (so-called) ending of the pandemic, or at least everybody’s decision to just deal with getting COVID-19 from time to time. But the episode proved that Scalia’s initial concerns in Employment Division v. Smith were spot on. Religious people will ask for exception after exception until the very concept of a “generally applicable,” “otherwise valid” secular law is dead.

If you allow the free exercise clause to operate as Congress intended it to under the RFRA, you quickly descend into chaos. And that chaos will not benefit practitioners of minority faiths; it will benefit only practitioners of the majority faith, in this case Christianity, who will use the exceptions relentlessly to poke holes in the public sphere until there is no place truly safe from their religion.

Belatedly, Democrats seem to have figured out the RFRA was a horrible mistake and have started agitating for something called the Do No Harm Act, which would reform the RFRA.21 Do No Harm would explicitly limit the RFRA and prohibit the use of free exercise challenges against the following categories of laws, according to Democrats on the House Education and Workforce Committee:22


• Nondiscrimination laws

• Employment laws governing wages and collective bargaining

• Child labor and protection laws

• Access to health care

• Services provided through a government contract or grant

• Services by government officials



The Do No Harm Act is neat, and if it had been passed alongside the initial RFRA thirty years ago, it might have done a lot of good. But Christians have a taste for power now. They’ve gotten used to the state sponsorship of their bigotry, and you cannot so easily force them to chew with their mouths closed.

The principal problem with Do No Harm is that the Supreme Court, engorged as it is with Christian conservative justices, will simply not accept it. There’s nothing in the Constitution that says the free exercise clause can be cabled off from things like non-discrimination laws or child labor laws or health care laws. Remember, the people who wrote the Constitution and approved the free exercise clause did not think nondiscrimination laws should exist. They didn’t think the government had a responsibility to provide health care. They certainly didn’t think that children should be barred from working or protected from abuse. There’s simply no original or textual justification for preventing the free exercise clause from operating against laws that didn’t exist at the time the clause was adopted, and while I don’t give a crap about that, the conservatives on the Supreme Court certainly will.

I often think that Democrats who propose laws in Congress just have no earthly idea who they’re dealing with on the Supreme Court. The conservatives who rule there simply do not give a fuck. If you tell the conservatives on the court that an aspect of the First Amendment does not apply to “services by government officials,” they will laugh at you and fight among themselves over who can punt your law into the sun the hardest. Do No Harm is a good idea that has no chance in Dante’s hell of surviving the current conservative Christian Supreme Court.

No. The only solution, if there even is a solution, is for Congress to repeal the RFRA outright. Then pass a new law changing the standard for how the free exercise clause is applied to every person, in any situation, who challenges any law or state action. The Constitution says the free exercise clause exists; it doesn’t say how it has to be applied. Remember, the point of the RFRA was just to change the standard of judicial review for the Supreme Court and apply strict scrutiny to free exercise claims. That was the mistake. Instead of forcing the government to need a “compelling” reason to pass laws that nominally limit the practice of religion, Congress could say that the courts can require that the government provide only a “rational” reason to do it.

The Supreme Court might listen to that. I mean, justices Clarence Thomas and Sam Alito won’t, but John Roberts might. Antonin Scalia would have. If Congress could overrule the Supreme Court’s decision in Employment Division v. Smith by passing the RFRA, they could overrule the Supreme Court’s decision in Hobby Lobby by repealing the RFRA. At the very least, if Congress passed a law changing the standard of review for free exercise cases, and if the Court ignored Congress, it would provide more evidence (as if we needed more) that the Supreme Court is acting as an extremist institution, unbounded by law and unhinged from the other branches, and needs to be reformed.

I appreciate that liberals and progressives will be worried about what the Christians will do without a strong free exercise clause protecting minority religious beliefs. But I’m telling you that what Christians have done with a strong free exercise clause has been worse. The free exercise clause is a nice thing, but in this case Christians are why we can’t have nice things.

If you are just a humble Christian of good faith who doesn’t think your religion should be used to harm others but is worried about the government trampling on your rights in your own church . . . first of all, congratulations for getting this far in this chapter. I’m, uhh, not talking about you. And don’t worry. Christians will never be persecuted in this country—not when your religion is overrepresented in all three branches of government, as it has been for literally all of American history.

Nobody is going to pass a law that stops Christians from praying or worshipping. We just need to pass laws that stop Christians from discriminating against people in public or in the workplace. And if you can’t distinguish between praying to your God and denying people services because of who they sleep with, I’d argue that the problem is not your God; the problem is you.

Christians are not being fed to the lions. They are the lions. The RFRA helps them hunt. It should be repealed.






EPILOGUE:
HOW TO FIX BAD LAWS


Every law in this book can be repealed by an act of Congress or an act of state legislatures. Every bad law can be replaced by a good one. Nothing is written in stone. Our world is not inevitable.

We are beset with the terrible laws discussed in this book for lots of reasons, including Republicans, neoliberals, racism, and rank stupidity. But, as I said at the start of this book, our core problem is that “we, the people” do not get to participate fully in choosing our laws. That’s not just because the country explicitly prohibited political participation to entire classes of humans for nearly all of its first two hundred years of existence. That’s not just because of the lingering effects of racism and sexism and the hurdles this country places in the way of impoverished people. It’s also because our republic does a very shitty job of performing the core function of a republic: providing enough representatives to carry out the will of the people.

The United States has the least representative democracy among the wealthy nations of the world. That’s not a vibe, it’s a fact. 1 Each member of the U.S. House of Representatives (our most local member of the national government) represents on average of 760,000 people.2 The next least representative country after us is Japan, where each proportionally representative member of the Japanese Shūgiin (Japan’s equivalent to our lower house) is responsible for an average of 270,000 people. Our neighbor to the south, Mexico, is the third worst in terms of representation, with each member of its Cámara de Diputados responsible for around 250,000 people.3

The United States is the largest democracy, by population, among the major economic powers, but our failure to do “democracy” correctly is not because we have too many people living here; it’s because we have too few people in Congress. The House is limited to 435 members. The British House of Commons (which our House is based on), by contrast, is currently fixed at 650 members.4 That’s 650 people for a chilly island nation holding less than 70 million people, compared with 435 people representing a continental landmass stuffed with over 330 million people.

But if size really matters to you, just look at China. I’d hardly call China a “republic,” no matter what the ruling government calls itself, but for what it’s worth, the National People’s Congress is technically the largest legislature in the world and has 2,977 members representing its 1.4 billion people, which means each representative is responsible for around 474,000 people.5

Congress fails to represent the people adequately, but the U.S. Senate is explicitly antidemocratic. Every state gets two senators, because that’s the way the slavers who wrote the Constitution wanted it. The Senate should, of course, be abolished, because it gives power to land instead of the people living on the land. The state of Rhode Island (population: 1.094 million) should not have more federal political power than the city of San Antonio, Texas (population: 1.472 million). If Rhode Island gets to draft two senators, Gregg Popovich should get to pick two as well.

The Senate works exactly as intended, and that intention is to stop progress and keep the government forever beholden to landed elites. When alien archaeologists unearth our soon-to-be-sunken society and try to piece together what went wrong, they will come across the structure of the U.S. Senate and exclaim, “Oh . . . well that was never going to work. The primitives were stupid, I guess.”

These fundamentally antidemocratic institutions are why so many bad laws have been passed. If we want to fix our laws, it is critical that we fix our institutions.

Unfortunately, nothing can really be done about the Senate. Short of abolition (which would require not just a new constitutional amendment but likely a whole new Constitution, given that the Senate’s antidemocratic structure is hard-coded into the original), the only thing we can hope for is to abolish the tradition of the filibuster entirely.6 The Senate is already antidemocratic when it requires fifty-one votes to pass anything, given that the number of senators is not tied to the population of their states but to the largely arbitrary borders around those states. But when you add in the filibuster—which currently allows any single senator to block passage of a bill unless sixty votes can be mustered to make that senator shut the hell up—the institution becomes entirely unworkable. The Senate is, easily, the least democratic “representative body” in any global democracy.

I can’t easily fix the Senate, but the House is another matter. That’s because there’s no structural or constitutional reason for the House to be capped at 435 members. We can, by a simple act of Congress, change the number of representatives. We used to do it all the time. The final count of the first House—the one that featured in rap battles between Alexander Hamilton and James Madison— was 65 members.7 That worked out to 1 representative for about 57,000 people.8 After the first census in 1790 and after adding a few states, Congress surged to 105 representatives, each responsible for around 37,000 actual people . . . though slaves counted for only three-fifths of a person for the purpose of this census, because the white folks who ruled this country at its founding were racist pieces of shit, so they counted the average number of people represented somewhat differently.

This country regularly increased the number of representatives in Congress every decade, after every new census, for over a hundred years (though the number of people allocated to each representative also increased pretty rapidly after 1830).9 People today are used to the fact that after every census, congresspeople are reapportioned among the states, with states gaining or losing representation as the population shifts. But that wasn’t always the case. Instead, we used to just add congresspeople so that states generally wouldn’t lose representation.

That all ended in the 1920s. The short version of a very long story is that the 1920 census showed what the agency now calls a “major and continuing shift” of the U.S. population from rural areas to urban ones—from the countryside to the cities.10 The results were a system shock to elite, patrician whites, including the whitest patrician of them all, President Woodrow Wilson. The results were so scary to the ruling elites that they . . . ignored them. The 1920 census is sometimes called the “lost” census because Congress did not use it to reapportion itself or its congressional districts after the count.11 Instead, Congress explicitly rejected a 1921 effort to expand to 483 members—which would have meant no state lost a representative—and instead reapportioned the existing 435 seats in 1923.12

This is often the story of America: when white folks are confronted with data they don’t like, they simply ignore the facts and make up new rules to protect their power.

Then, in 1929—just before the 1930 census was due to begin— Congress passed another bad law that should be repealed: the Permanent Apportionment Act.13 The law capped the number of congresspeople at 435. The act did not take effect until 1932, which means the country never for one day accepted the results of the 1920 census and only reapportioned itself according to the 1930 census with this new, artificially limited number of representatives. As I said, every law passed before 1965 is probably racist and presumptively suspect, and laws limiting the number of people in government (like the Permanent Apportionment Act or the 1869 Judiciary Act, which set the number of Supreme Court justices at nine) are the worst offenders. Laws like this represent the white man’s desperate attempts to hang on to power.

Representation has been in a downward spiral ever since. After the 1930 census, the 435 House members represented just over 280,000 people.14 If we wanted to return to that level of representation today, the House would need to be expanded by 746 people, for a total membership of 1,181 congresspeople. (And that’s not even including any real representation for DC, one of the largest plurality Black cities in America, which coincidentally currently has only a nonvoting representative. In a system in which every 280,000 Americans actually got a voting representative, they’d get two.)

Folks, we’d be living in an entirely different country if we had nearly 1,200 congresspeople instead of under 500. Minority communities would have actual representation; minority coalitions could stop the worst impulses of white men. Majorities would be easily fractured, especially when they acted as instructed to by their donor class instead of serving the mandate of the people. Republicans would probably never be able to elect a Speaker of the House. Democrats could probably stop chasing uneducated white people living in rural areas, as the overwhelming populations of the cities and commuter suburbs could finally be brought to bear in Congress.

All that’s just from thinking through how 1,181 congresspeople would change the shape and scope of Congress. Can you imagine how it would change our presidential politics? Remember, the Electoral College—the people who actually get to choose who the president is in our antidemocratic system—gives each state electoral votes based on its number of House representatives plus its two senators. That allows low-population states to punch significantly above their weight every four years. Currently, a presidential candidate needs 270 electoral votes to win. That number is derived from our 435 Representatives, 100 Senators, and the 3 electoral votes given to the District of Columbia, for a total of 538 electoral votes: 538 divided by 2, plus 1 to win a majority, equals 270.

Now imagine a world where there are 1,284 electoral votes (assuming DC still only gets 3). You still don’t get anything close to a national popular vote because the electoral college would still operate on a winner-take-all system, meaning that the gazillion electoral votes California and Texas would get would still go to whomever won those states by even one vote. But the structural advantage Republicans have when cleaning up low-population states would functionally disappear. I’m not saying that Democrats would always win in a world where places like Florida and Ohio are even more important than they are now. I’m saying that the total inability of either party to compete in certain states would better reflect the population power of those states if we were playing with a lot more electoral votes.

I understand that for some people 1,181 sounds like a lot. I assure you, it’s not. Remember, China is out here rolling with 2,977 members. I’m sure America can steal enough chairs from poor nations, just like we do with every other natural resource. However, setting that representation level at 1930s levels is, fundamentally, arbitrary. Why not the 1940s level? Or the 1840s? At some point, we’re picking numbers out of a hat.

A more grounded reform is what’s known as the Wyoming Rule.15 That’s the academic shorthand for the idea that representation should be set to the population level of the smallest state. Wyoming, our smallest state by population, had only around 580,000 people in the 2020 census—which is fewer people than the 760,000 or so that most congresspeople represent—yet Wyoming gets at least one congressperson, just like every other state. When combined with their two senators, every man, woman, and goat in Wyoming enjoys more democracy than everybody living in Chicago.

A simple way to fix congressional apportionment is to tie representation to that of the smallest state. If the one Wyoming congressperson represents 580,000 people, then every congressperson should represent around 580,000 people, and we should add seats in Congress following every census to make sure that happens.

If we adopted this rule and applied it to the most recent census from 2020, Congress would need to expand by 138 seats to end up with 573 representatives. California and New York, which both lost seats in the last census, would instead gain 9 and 17 seats, respectively. Florida and Texas would also gain seats (9 and 13, respectively).

This plan is not a Democratic Party plan or a Republican Party plan, it’s a fairness plan. It’s simple and equitable, and the only reason it doesn’t happen is that the white people in charge under the current rules don’t like to share power with everybody else.

I’d like to make an argument that adding seats to Congress would, by itself, fix many of our terrible laws and prevent new bad ones from being passed. The fundamental progress the 1929 Permanent Apportionment Act aimed to stop was the reorientation of power in this country toward the cities, where people actually lived—many of the people Black, many of them having moved to the cities during and after the Great Migration. That act was successful at hobbling America. Getting rid of the act and adding seats to Congress would go a long way toward restoring basic representative democracy in this country.

But I’m not so naïve as to think that adding districts alone would solve our democracy problems and rectify awful legislation, because I’ve seen how white folks draw congressional districts. Adding seats without addressing gerrymandering would just give the folks intent on taking away political power from people of color a little more work to do. They can draw a district that looks like a clown’s balloon animal just as easily for 580,000 people as they can for 760,000 people, if that’s what it takes to keep Black people “cracked” or “packed” into a lack of representation.

We know that having smaller districts alone does not solve the problem, because we see how gerrymandering works in the states. Indeed, many of the laws I’ve discussed in this book are state-level laws, and they are made possible largely by state legislatures that have gerrymandered themselves into permanent one-party rule. Fights over congressional redistricting get a lot of attention because they shift the balance of national power. But redistricting at the state level (which occurs at the same time) is so effective that in many states there’s not even an opposition party strong enough to raise a stink.

We regularly see states elect a governor from one party in statewide elections, while saddling that governor with a legislature held by a supermajority from the other party (states like Kentucky, North Carolina, and Wisconsin spring to mind). This does not happen because voters prefer “divided government” or because they’ve been so bewitched by a charismatic gubernatorial candidate that their party affiliations do not matter. It happens because the state legislative districts have been gerrymandered to functionally ensure one party’s dominance over the other for a decade. Those gerrymandered legislatures then produce the most extreme versions of the worst laws they can think of.

Gerrymandering isn’t really a statutory problem; that is, it’s not really a problem that can be fixed by passing new laws or repealing old ones. Gerrymandering is a constitutional problem. Gerrymandering should violate the equal protection and due process clauses of the Fourteenth Amendment and the prohibitions on racial discrimination in voting in the Fifteenth Amendment, but the current Republican-controlled Supreme Court doesn’t see it that way. Instead, in 2019, in a case called Rucho v. Common Cause, the conservatives on the Supreme Court ruled gerrymandering “nonjusticiable” if done to establish political dominance.16 “Nonjusticable” is the Supreme Court’s fancy word for “you better ask someone who cares.” It means that the justices, according to themselves, are not allowed to rule on cases involving political gerrymandering.

As long as Rucho exists, gerrymandering will continue, unabated, at both the federal and state level. As long as Republicans control the Supreme Court, gerrymandering will be supported and functionally encouraged, because Republicans know that they can’t win if everybody gets to participate in the political process equally. If we want to end gerrymandering, the very first thing we must do is expand the Supreme Court and add prodemocracy judges who think the voters should choose their representatives, instead of the representatives choosing their voters.

But I already wrote a book on the Supreme Court and why reforming that institution is the starting point for any revitalization of our democracy.17

The way this story about these laws has to end is with voting. Voting is the only way we’re going to get rid of these bad laws and the hundreds like them that didn’t make my list. And I hate to say that, because I am sick to death of Democrats essentially telling people to “vote harder” before every election. Then, even when the Democrats miraculously win power despite the structural disadvantages erected against their most likely voters, they rarely do anything to repeal the bad laws and pass good ones that actually make voting easier, nor do they use their mandate from the people with maximal power. Nevertheless, they show up again, two-to-four years later, asking people to vote harder once again, promising that next time, with a bigger majority and control of additional institutions of government, they’ll make the changes they failed to make last time.

Voting is not a solution; it’s just the start of a process. Telling people to go vote is like telling a cancer patient to go to a doctor. Yes, obviously they should do that. But simply appearing at an oncologist’s office does not make the cancerous cells destroying the body from the inside run away and hide. The patient needs to find a doctor with the skills and desire to cut or burn the damaging cells out, and then, after the therapy, the patient needs to stay on top of it, regularly reappearing at the doctor for additional treatments and further checks and scans. Like the polling booth, the doctor’s office is merely an entry point, not a final destination.

All that said, just, like . . . go to the fucking doctor. Submit for your political colonoscopy at least once a year, especially in “off” years when your congresspeople and state and local officials might be demanding power outside of the withering glare of a presidential election. All of these gerrymandered legislative districts are drawn based on assumptions of who is likely to vote. We can upend even the most carefully drawn districts with overwhelming turnout.

It’s always worth it to vote. Even when the choices are shitty. Even in elections where the winner is all but decided, because your district or state always votes for one party or another. Understand, the people in power make decisions not just based on the winners or losers of elections but based on the margins of victory or defeat. A “solidly red” district where a Democratic challenger stays within shouting distance of a Republican incumbent will attract better candidates, or more money, the next cycle. And putting the fear of God into one of these Republicans, in their home district, is the kind of thing other Republicans look at when trying to decide just how awful they can be while still holding on to power.

The same is true, of course, in “solidly blue” districts. I’m never going to vote for a Republican, but I vote for progressive Democrats in primary challenges like they’re my family. I’ll even vote against establishment neoliberal Democrats I like in primaries that they have no real chance of losing, just to keep them honest. Voting is probably the least important thing I do politically, but I do it all the time. If somebody is going to make the critical mistake of literally asking for my opinion, I am going to offer it.

But I’ll hazard the guess that most people who even picked up this book do in fact vote, and every person who has read this far votes quite regularly. You didn’t read this because you needed a remedial lesson on basic civics.

The final call to action here is to be like Scrooge McDuck and vote smarter, not harder. (Technically, the quote “work smarter, not harder” was said by some guy named Allen F. Morgenstern in the 1930s, but I heard it on Duck Tales in the 1980s, so McDuck gets the credit.)

The politicians who support and pass the worst examples of law are counting on our ignorance. They’re counting on us to not really understand what they’re doing. They’re counting on our media to ignore how a law actually works and instead focus on how a law polls among probable voters. They’re counting on us to read the headline “Congress Passed the Work Invention Now Act, or ‘WIN’ Act” and not go to the article to find out that the work being invented is cotton picking and the laborers are not going to be paid for it. The people who pass bad laws need us to be uninformed. The ignorance of the electorate is their greatest weapon.

Knowledge is their kryptonite. I hope this book has provided you with some of that knowledge. The people who understand how the bad laws work will be the people who can put a stop to them.
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